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Plaintiff , 
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CITY OF NEW 

- gainst­

OCHELLE; LANE 

SCHLESINGER , SHIELD #1058 ; JOSEPH 

F. SCHALLER ; ROBERT GAZOLLA , In His : 

Official Can city as Police 

Commissione 

Rochelle Po 

SERGEANT MY 

& COUNTY OF 

of the City of New 

ce Department; 

N JOSEPH , SHIELD #18 
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D OSITION of OFFICER LANE SCHLESINGER , a 

Defendant in the above-entitled action, held at the 

above time 1 ·a Video Conference , taken before a 

Certified Ca rt Reporter of the State of New 

Jersey. 
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LAW OFFIC~$ OF CAN~R D~MIRAYAK, ESQ_, P_C_ 
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BY: CANER ~8MIRAYAK, ESQUIRE 
i 

300 Cadman! Dlaza West 

One Pierre~~nt Plaza, 12th Floor 

Brooklyn, ~ew York 11201 

Tel: (718)1844-6048 

Email: can r@canerlawoffice.com 

Attorney fl~ the Plaintiff 
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THE QUINN l ~w FIRM 

BY: LALIT r- LOOMBA, ESQUIRE 

399 Knollw~pd Road; Suite 220 
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Fax: (914) i ~97-0550 
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Lexitas Court Reporting 
800-678-0166 



[Page 3] 
December 1, 2023 

-~- ( 1) I N D E X 

(2) 

(3) 

( 4) WITNESS EXAMINATION BY PAGE 

(5) 

( 6) OFFICER L f.J8 SCHLESINGER 

(7) 

( 8) MR. DEMIRAYAK 8 

( 9) 

( 10) 

( 11) 

(12) 

( 13) 

.._.... ( 14) 

(15) 

( 16) 
I 

( 17) 
i 

(18) 

( 19) 

(20) 

(21) 

(22) 

(23) 

(24) 

(25) 

. ...._,. 

Lexitas Court Reporting 
i 800-678-0166 



-....-- ( 1) E 

(2) 

(3) 

( 4) EXHIBIT NO 

( 5) 

( 6) P-1 

(7) P-2 

( 8) P-3 

( 9) P-4 

(10) 

(11) 

( 12) 

(13) 

- ( 14) 

( 15) 

( 16) 

( 17) 

( 18) 

( 19) 

(20) *Exhibit ffi C 

(21) 

(22) 

( 23) 

(24) 

(25) 

X 

ked 

H I B I T 

DESCRIPTION 

AUDIO RECORDING 

s 

[Page 4] 
December 1, 2023 

PAGE 

PRE MARKED 

UNIDENTIFIED DOCUMENT PREMARKED 

TEXT MESSAGES PREMARKED 

DOMESTIC INCIDENT PREMARKED 

REPORT 

& retained by Attorney* 

LGxitas Court RGporting 
800-678-0166 



( 1) 

(2) 

(3) 

( 4) 

(5) 

( 6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

( 14) 

(15) 

( 16) 

(17) 

(18) 

(19) 

(20) 

(21) 

(22) 

(23) 

(24) 

(25) 

T I p u L A T I 

[Page 5] 
December 1, 2023 

0 N s 

I '~ I S H E RE B Y S T I P U LAT E D AN D AG RE E D 

by and betwl
1 

~n (among) 

partie5 her n, that filing and sealing being the 

same are he ~by waived. 

counsel for the respective 

rt IS FURTHER STIPULATED AND AGREED 

that all obj~ctions, except as to the form of the 
I 

question, st~ll be reserved to the time of the 

trial. 
J 
I rt IS FURTHER STIPULATED AND AGREED 
I 

that the within deposition may be sworn to and 

signed befotb any officer authorized to administer 

an oath, with the same force and effect as if 

1 

signed and sworn to before the Court. 

* * * 
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V I D E 0 S T I P U L A T I O N S 

I •~ I S H E RE B Y S T I P U LAT E D AN D AGRE E D 

by and betw,t~n counoel for all parties present 

th a t p u r s u a 111 

deposition 

to C.P.L.R. Section 3113 (d) this 

B to be conducted by 

Videoconfer~nce, that the Court Reporter, all 
I 

counsel, anr the witness are all in separate 

remote locations and participating via 
i 
I 

Videoconfer~hce ( (LegelView/Zoom/WebEx) meeting 
! 

under the c~htrol of Lexitas court Reporting 

Service, th~~ the officer administering the 

oath to thel witness shall be sworn in remotely 

! 
by the Cour~ Reporter after confirming the 

witness' identity, that this Videoconference 

will not be ~ecorded in any manner and that any 

recording wk~hout the express written consent 
! 

of all part~~s shall be considered 

unauthorize~, in violation of law, and shall 

not be used for any purpose in this litigation or 

otherwise. 

I!T IT FURTHER STIPULATED that 

exhibits ma~ be marked by the attorney 

Lexitas Court Reporting 
800-678-0166 
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presenting e exhibit to the witness, and that 

a copy of a!~ exhibit presented to a witness 

shall be emf led to or otherwise in possession 

of all coun*el prior to any questioning of a 
I 

witness regt~ding the exhibit in question. All 

parties shatl bear their own costs in the conduct 

of this depisition by Videoconference. 
I 

* * * 
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(Whereupon, the deposition commences at 10:09 a.m.) 

0 F F I C E R L A N E SCH LES INGER, 

47 North Avenue, New Rochelle, New York 10801, 

having been !duly sworn, testifies as follows: 

DIRECT EXAMI.NATION 

BY MR. DEMIRAYAK: 

Q. Geed morning, Officer. My name is Caner 

Demirayak. J am an attorney and I represent the 

plaintiff, ~ere Fishman, versus the City of New 

Rochelle in 2 lawsuit that involves an incident 

that occurrEc on December 15, 2018 and 

circumstance~ arising thereafter. 

today 

I •In g o i n g t o b e a s k i n g y o u 

regar~ ng that lawsuit in your 
I 

some questions 

capacity as a 

police officEr on behalf of the New Rochelle Police 

Department, iind, also, as a factual witness for 

involvement n the arrest and prosecution of Mr. 

Fishman. 

sd I'm going to ask you some questions 

about that tcday. If, at any point, you don't 

understand vl at I ask or if it didn't make sense, 

please let nE know. I can repeat or rephrase the 
i 

que::;tion for you. 

Tr sis important because if you answer a 

question, it s going to be assumed for the record 

Lexitas Court Reporting 
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that you understood the question, okay? 

A. Yes, sir. 
I 

Q. Okay. 

MR. LOOMBA: Before you continue, just for 

the record, X want to place on the record that 

Officer Schlesinger will reserve his right to 
I 

I 

review and ccrrect the transcript. Thank you. 

M~. DEMIRAYAK; Okay. He has every 

opportunity to do that. 

all. 

That's not a problem at 

Q. If there's anything you don't remember or 

don't recall, please let us know. I don't want you 

to guess 

know and 

A. 

Q. 

or If ay anything. Only tell us what you 
I 

wh~t you can remember, okay? 

Y~~ , sir. 
I 

I ~ I there is anything that I've asked you 

that in orde1 to answer it you're referring to a 

document, a ~ ideo, anything to refresh or remind 

your recollE c tion, please let us know what you' re 
! 
I 

looking at ci what you have looked at to remind 

yourself or 

okay? 

ecollection in providing an answer, 

YE i , sir. 

A~ ight. 

today's depc1ition? 

A. 

Q. Did you prepare in any way for 

Lexitas Court Reporting 
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Okie: y. Please tell me what you did to 

prepare for [today's deposition. 

A. I ID et with Mr. Loomba, approximately, 

three weeks ego. 

Q. I 'Ill SO r r y . Say that again. 

A. I Ii et with Mr. Loomba, approximately, 

three weeks ego and the deposition was canceled. 

Q. Ojc you meet with an attorney to go over 

the case aft i r that canc,;;illation? 

A. Ne I met Mr. Loomba earlier this 

morning. 

Q. oi, y. So other than those two meetings 

with the at1< rney, did you review any documents? 

A. A1 pertinent paperwork for file. 

Q. A~< tell me what that means, all 

pertinent P4JDerwork for file. 

A. D~,~uments related to the arrest from the 
I 

domestic inct dent report and all paperwork filed by 

me. 

Q. WI• n you reviewed those documents were 

they the doct~ments that were exchanged in discovery 

in this law: ~it, or were they taken from your own 

file at the Dolice department? 

Ml~ LOOMBA: If you know. 

Lexitas Court Reporting 
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MR. LOOMBA: counsel, I can say we 

reviewed doc~nents that we produced to you. 

Q. Dile you go and look at any police files 

maintained flight New Rochelle Police Department 

aside from cite documents that were exchanged in 

di~covery in thi3 ca3e? 

A. Ne. 

Q. De you have -- or do you have access to a 

police file or this case? 

A. I con't understand your question. 

Is there an existing police file for the 

incident of [ecember 15th, 2018? 

A . Tt..t's maintained at New Rochelle Police 

Department? 

Q. 

A. 

Q. 

A. 

Q. 

A. 

YE~ 

I 

P~isibly. 

rd it electronic or physical or both? 

I ), ou1dn' t know. 
.I 

Wei ld you have access to it? 

I 11 ouldn' t know. I don't have access to 

paperwork tl, t' s already been filed. 

Q. w~ 1 h respect to the documents that you 

reviewed whJ 

-- how did 

e did they come from? Who gave them 

hey come into your view? 

Lexitas Court Reporting 
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A. I'~ not understanding your question. Mr. 

Loomba had alJl pertinent paperwork that I reviewed 

with him. 

Q. Yol~ don't know if that was given to the 

attorney thrcugh the police department, prosecutor, 

somebody else? 
I 

A. N4, 

Q. O:k c y. So in preparation for today you 

did not go jrto a police file maintained by the 

police department and look at your own document. 

I~ that fair? 

A. y+ 
I 

Q. 0~, y. Did you review any videos in 
I 

' I d preparation I or to ay? 

A. y,~ 

Q. 01d y. What videos did you review? 
l 

A. L~l•by video when Mr. Fishman was at 

headquarter, 

Q. A ight. In viewing that video were you 

able to hea1 any audio? Speaking of persons? 

A. YE•: 

Q. A~ ight. And in reviewing those videos 

were you ab i! to hear anything that you, also, said 

yourself? 

A. Ynu. 

Lexitas Court Reporting 
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were you able 

have said? 
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to hear anything 

or listen to 

any audio caJ11s or recordings in preparation for 

Oj}er than the video footage, no. 

today? 

A. 
I 

Q. D~c you listen to a radio run that may 

involve sta~Ements that you made on December 15, 

2018 in pre~cration for today? 
I 

A. Ne, 

Q. Die you listen to an audio call by the 

allegedly ccnplaining witness that initiated the 

December 15, 2018 police interactions that you were 

involved ini 
I 

:: :1, y. Were you ever made aware, at any 

point c ince Le combo r 15, 2018, whether or not a 
I 

phone call ~is recorded and maintained by the 

police depa~ ment by Jennifer Solomon? 

Ml LOOMBA: I'm just instructing the 

witness not o reveal communication between Counsel 

and yourselj in answering that question. But, 
I 

otherwise, ii)u can answer the question. 

A. Cnn you rephrase the question, please? 

Lexitas Court Reporting 
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It's not a 

problem at alJ 1. 

Back in 2018 were you ever made aware of 

when someonE calls the police department if those 

phone calls ,re recorded? 

A. 

Q. Ir your job as a police officer in 2018 

would you e~~r have an occasion to listen to a 

phone call n,de by a complaining witness that was 

recorded by 1he station? 

A. Ij it's pertaining to the investigation, 
I 
I yes. 

Q. 

December 

Jennifer 

0 ll, Y. 

15, 2018, 

So < mon, 

And in this 

involving 

specific incident 

Marc Fishman and 

were you ever made aware of 

on 

or 
I 
I 

did you eve1 learn of an audio recording of a phone 

call made bJ Solomon to the precinct? 

A. I lnow Miss Solomon called the precinct, 

yes. 

Q. D' 1 you ever listen to that phone call? 

A. Ne 

Q. OJ, y. Can you please walk me through the 
I 

issues in w~ ch -- in 2018 in your police practice 

be pertinent to your investigation to that it woui1 

listgn to Sl I h calls? 

Lexitas Court Reporting 
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statements 
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determinatio 

A. M 
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Solomon 

testimony t 

call at any 

answer that 

A. y 

Q. 

phone call 

A. 

Q. 

in 2018 

call to 

0 
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you've inte 

statements? 

A. N 

Q. 0 

whatever wa 

call, you w 
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here was any information or 

t were made during the phone call 

lect the ouecome of an incident. 

Who would make that 

and my supervisor. 

And you were aware that Jennifer 

the precinct? And is it your 

you did not listen to that phone 

oint in your investigation? 

LOOMBA: Asked and answered. You can 

Why did you not listen to that 

this investigation? 

interviewed Miss Solomon. 

your practice have you ever 

today, ever listened to a phone 

mine if a complaining witness that 

iewed has provided you with consistent 

y. So it's your testimony that 

stated by Miss Solomon on that phone 

ld not have been aware of the sum and 

Lexitas Court Reporting 
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substance of the statements that she made. 

Is that fair? 

A. ca,~ you rephrase that, please? 

Q Si.;J1 e. So it's your testimony you never 

listened to It hat phone call. So what I'm asking 

you, is it fie ir to say that you would not know the 

sum and sub~ltance of the statements made by that 

complaining lvitness on that phone call to the 

police precjrct? 

A. correct. 

Q. were you ever made aware of whether 

or not an at ( io recording of that call existed? 

A. I ll elieve I stated that any call to 

headquarterf is a taped l.ine. 

Q. O}' y. And did it raise any concerns to 

you that yo~ weren't provided with that audio call 

I 
i n p r e p a r a t ·' ( n f o r t o d a y ' s d e p o s i t i o n ? 

Ml LOOMBA: Objection. I don't know what 

to say al>ou 1 that one. Go ahead and an5wer. Ju5t 

don't revea: any communications between yoursel.f 

and your Co111Jsel. 

A. 

Q. 

No 

OJ, y. Here's another question then on 

that subjec1 Then we're going to move on. 

A: urning the statements made by the 

Lexitas Court Reporting 
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witness herE. the complaining witness, were 

different f1< m what she told you in your interview 

on that phor, call. Would you have any concerns 

about the c, e? 

Ml~ LOOMBA: Hold on. Objection to the 

form. What •lo you mean by the case? 

Mlk DEMIRAYAK: The criminal case. 

Ml~ LOOMBA: Objection to the form. You 

con anower. 

A. 

Q . 

call that 

agree was 

C,l~ you rephrase please? 
I st e. Let's assume that 

I 
Yf~ haven't listened to, 

rtcord and maintained by 
i 

on that phone 

that we both 

the police 

p re c i n ct , l 1b ... ' s a s s um e th a t the re ' s a s t at em en t on 

that that's ~ifferent from what the complaining 

w i t n e s s t o 1 ,ti y o u i n h e r i n t e r v i e w t h e r e a f t e r . 
I 

If those statements were different, how 

would that n-fect your assessment of the 

investigatibh ongoing at that time? 

M~~ LOOMBA: Objection to form. You can 

answer. 

A. o•ually in a domestic incident or any 
1 

criminal incident that does occur the information 

relayed on• non-911 phone call, or phone call to 

the police, okay, is usually in a rushed manner or 

Lexitas Court Reporting 
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in hyper-esclalated state where it differs from when 

we interview them one-on-one in person. So that 

wouldn't afflect my investigation. 

Q. In this case, do you have an 

independent l1ecollection of the event of December 

1 5 , 2 0 1 8 ? 

A. I 1c on' t understand what you mean 

independent, sir. 

Q. De you remember anything just by your own 

memory? 

A. Ye! 
I 

Q. O}, y. And on that date when you received 

-- withdra\11 

D~c you receive a radio run to respond to 

the complair ng witness, Jennifer Solomon, that 

day? 

A. YE! 

Q. Ai the time you received the radio run, 

wasn't Mr. 1 shman already at the precinct 

voluntarilY.1 

A. Il1lon'tbelieveso. 

Q. 0~, y. Were you notified on that radio 

run that Mr Fishman was already there? 

A. 

Q. 

I ~elieve your time line might be askew. 

E. ~lain that. What do you mean by my time 

Lexitas Court Reporting 
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line's wrong? 

A. By the time I was finished interviewing 

Miss Solomon I believe headquarters advised me on 

the radio 

Q. 

A. 

Q. 

t~ct Mr. Fishman was at headquarters. 
I 

Wt:lct's a 10-12? 

Fell an arrest. 

BEIJore you got back to the station during 

that radio 11n, wa:s a 10-12 order issued through 

the radio fCJ Mr. Fishman? 

A. I con't remember. 

Q. OJ, y. Was it stated that the "other half 

of the radic run was already at the precinct"? 

A. A1 a oortain point, ygs, sir. 

Q. 01., y. And when that was stated, was it, 

also, made c ear that there should be a 10-12 on 

that other l, lf? 

A. I clon' t remember, sir. 

Q. Ii your practice as a police officer, 

have you evi stated words "give him a 10-12"? 

A. I ,aon' t recoJ.J.ect over my career. 

Q. A ight. And you haven't listened to 

your radio ~n in this incident at any point? 

A. Ne~ sir. 

Q. 0 ~ y. Do you recall ever asking over the 

radio for t:n s incident "is he available at 

Lexitas Court Reporting 
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headquarters"? 

A. I !don't remember my exact verbiage. 

Q. Okla y. Did you ever ask whether or not 

the a 11 e g e d jc e fend ant, at that point the arrestee , 

was already let headquarters? 

A. I IJ: e 1 i eve I was advised he was at 

headquarters .. 

Q. Die you ask if he was at headquarters and 

then were ac,ised thereafter? 

A. I con't rocall tho oxact time line of 

that. 

Q. O}, y. And did you request that Mr. 

Fishman be~ ven a 10-12 while you were on the way 

back to the J recinct? 

A. 

Q. 

I c on't recall. 

O}, y. Assuming a radio run were to 

identif~ yoi 

he be given 
I 

self stating that you were asking 

0-12, would that be accurate or 

inaccurate , . far as your memory of how that 

incident occ. 1 rred? 

that 

Ml~ LOOMBA: Objection to form. You can 

answer. 

A. 

sir? 

Q. 

Ci.ll you rephrase the quest~on, p1ease, 

S 1) e. If I was to tell you that on an 

Lexitas Court Reporting 
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audio recording it appears that you stated "give 

him a 10-12" on the radio before you got to the 

precinct, doiEs that refresh your recollection as to 

w h a t y o u s a ilc o n t h a t r a d i o r u n ? 

A. 

Q. 

No. 

Okay. 

Mf. DEMXRAYAR; So X'm 9oin9 to try to 

share the a\:;C io. And I'm going to be marking this, 

which we'll 1rovide it as a separate file. And 

it's not actlally a document, Plaintiff's Exhibit 1 

which is goj1g to be a 3-minute and 11-second audio 

file that's entitled Marc Fisherman-Lieutenant 

Reynolds. 

I'O trying to bring it up on my screen 

and see it J 
! 

it will play. I'm going to play it. 

Just 1et mellnow if you can hear any audio before 

we get goin1 on it. I'm starting out as a test. 

Then we'll ~,bve on from there. 
I 

(Jt,,adio plays) 

Q. WE~ e you able to hear the speaker? She 

said her nar~,~ was Jennifer Solomon. 

A. YO I. 

Q. 

2-minute 

O,~y. 

mat~- We're going to 

So I'm going to skip ahead to the 

start the audio at 

t h e 2 - mi nu t ,~ ma r k . Just please listen. 

Lexitas Court Reporting 
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N orv; , t h e p e r s o n t h a t s a i d p r o c e e d , w h o i s 

CSIC. 

Whlc was that on that day? 

I le on' t know. 

De you recognize the voice? 

I couldn't be certain. 

Dc~s it sound like Lieutenant Wenzler 

Ne 

0~ c y. 

(Pldio plays) 

Wr,t's a 10-8? 

A cispute. 

Der estic dispute or just any dispute? 

Ar• dispute. 

Q. 10-8 means a dispute. Do you know 0~, y. 

who that sp1, ker was again who said the other half 

of that 10-, is at headquarters or something like 

that? Who~. s speaking? 

A. 

Q. 

Q. 

TJ, dispatcher. 
I 

OJ., y. 

(l 1 dio plays) 

Ii that your voice? 

Lexitas Court Reporting 
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Okay. 
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What did you just say there? 

Wilthout -- I couldn't really make out the 

whole statemlsnt. 

Q. Alright. We'll go back and we'll play it 

again from the 2-minute and 42-second mark. 

(Pldio plays) 

Q. Sc what did you say there? 

A. Ycl\ have an available officer at 

headquarters~ He's going to be a 10-12. 

Q. O:k Cy. And what were you saying at that 

point? If Jcu can go back on December 15, 2018, 

what were yc1 saying when if there's an officer 

there give :t m 10-12? What does that mean? 

A. I C idn't say give him a 10-12. 

Q. wt d t you had said, what did you mean by 

' 
what you s a j C ? 

A. Tl, t he's a probable arrest. 

Q. Oliy. So, at that point, after going to 

the complai1 ng witness' address, interviewing her, 

speaking wiil her, name is Jennifer Solomon, and 

before you E en got back to the precinct and had 

any i n t e r vi E~,' o r con v e r s a t i on w i th Mr . Fi s h man , the 

a 11 e g e d d e f E' d a n t , y o u a l r e a d y h a d f e l t t h a t h e w a s 

a probable c rest. Is that fair to say? 

Lexitas Court Reporting 
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Balsed on the CPL that there was 

reasonable clause to detain him and interview him, 

yes. 

Q. Okay, but a 10-12 is an arrest. Is there 

a different code for detain and question? 

A. No. 

Q. Wtct i5 the 5ignificance in your 

experience 21 a police officer of a 10-12 order? 
I 

What sort oi rights or obligations apprised to an 

arrestee? 

ME LOOMBA: Objection to the form of the 

question. l(U can answer. 

A. Caz you rephrase the question, please? 

Q. Ste. When a 10-12 is issued, or 

requested, ~. behalf of a particular citizen or 

civilian, wl' It is your obligation as a police 

officer to ,1~prise them of their rights, if any? 

A. De• you mean the New Rochelle Police 

p r o c e du re f c• arr e s t ? 

I 
Q. YE , h. You 10-12 someone. What do you 

have to say <Dr what do you have to do for that 

person? 

A. 

Z a.m. 

DE~ )ending on the circumstances and where 

Lexitas Court Reporting 
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Do they get any rights read to them? 

Like what's the story on that? 

A. 

Do you 

Q. 

Wbla t' s the story'? 

MB. LOOMBA: Let me object to the form. 

unde~stand what he want~? 

TEil! WITNESS: No. 

MF LOOMBA: Okay. Tell him no. 

AJiight. I'll rephrase. It's fine. 

Wl"En you issue a 10-12 on a person that's 

a probable - as you said, probable arrestee, is 

that the poi1 tin which the obligation to read the 

Miranda rigl" s arises? 

A. 

Q. 

attorney 

A. 

Q. 

NI4 

~ that 

Not necessarily. 

the point in which a right to an 

art ,es? 

:L. Sc 
! 

what was the purpose of you 

stating givE~ him a 10-12? What did you want to 

happen? 

Ml~ LOOMBA: I object to the form. You 

can answer. 

A. 

Q. 

fair? 

A. 

Tc~ interview him, 

S 11> h e w a s n o t f r e e t o l e a v e ? 

A .. that point? 
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If he wanted to leave, your 10-12 request 

would basically obligate the other officers and 

supervisors lat the precinct to not let Mr. Fishman 

leave. 

A. 

Q. 

Is that correct? 

Balsed on the eJustice print-out, yes. 

Dile you look at the eJu5tice print-out 

before you glct to the precinct? While on the 

radio? 

A. G01Jng back there I looked at it on the 

computer. 

Q_ In thg c;:i.r? 

A. Mn-hum. 

M~. LOOMBA: You have to say yes or no. 
I 

A. S~iry. Yes. 

Q. W~ct was the date of the order of 

protection trat you saw on the eJustice? 

A. 

Q. 

I le on' t recall. 

WEile there multiple orders of 

protection? 

A. I ll elieve so. 

Q. Wt,_· ch order of protection were you 

claiming the 1 Mr. Fishman violated that day? 

A. 

Q. 

I can't think it out right now. 

Wei it one? More than one? 
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A. I ldon't have the information in front of 

me. It's filve years ago. 

Q. Okla y. So the 10-12 was authorized upon 

interviewing Miss Solomon and looking at the 

eJustice print-out at that point, right? 

A. To detain and interview the party. Yes. 

Q. A~ ight. When you asked for that 10-12 
I 

were you ma C E aware of the fact that there was a 

vi5itation cider in place allowing some contact 

between Mr. lishman and Jennifer Solomon? 

MF LOOMBA: Objection to form. You can 
! 
I 

A. I •helieve there were several stipulations 

answer. j 
that I obse •ed in the order. 

I 
o~i y. Q. And were you aware at that point 

that Mr. FiJ1man was attempting to have a 
I 

supervised J sit with his children that day? 
I 

M4 LOOMBA: Objection to form. You 
I 
I answer. 
I 

can 

A. 

stated. 

a411ed on 
I 

ThJ Miss 

my interview only to what she 

Elliot explained to her that she 

-- Miss El ••.• ot said she did not want to come 

today. She new it was in violation and she was 

made to do i10. 

Q. Wh•) said that she knew it was in 
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violation? 

A. Mifs Elliot. 

Q. O~cy, but you hadn't spoken to Miss 

Elliot yet. You only got that from Miss Solomon. 

A. 

Q. 

If: that fair? 

R:i ~ht. 

O}, y. Now, at that point, did anyone 

allege that r r. Fishman had threatened or spoken to 

Miss Solomor 

A. 

Q. 

Ne 

And the eJustice that you looked 

at in your c, r, did it say it was a full stay-away 

order or somE thing else? 

A. I clon' t recall. 

Q. O}' y. Who did you get the information 

from as far , s the -- sorry. Withdrawn. 

far as 

or was 

A. 

o. 

A. 

Q. 

W1co did you get the information from as 
I 

the 1 sitation order? Was it from eJustice 

it fJ,Dm Miss Solomon or 

A{ which point, sir? 

! 

somebody else? 

B1 ore you got back to the precinct? 

F~,pm M~ss Solomon. 
I 

Ol, y. And what did Miss Solomon say Mr. 

Fishman did hat would result in a 10-12? 

A. I ,1:an' t recall verbatim but the summary 
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I 
of our convejxsation was that Mr. -- I'm sorry. Mr. 

Fishman was lable to, under supervised visitation 

and in acco~dance with her belief, to do so visits 

with a courJ-appointed liaison. 

M~. LOOMBA: Supervised? 
I 

A. s~~orvigod vigit_ That du@ to th@ last 

time, whate~Er incident occurred, okay, Miss 

Solomon explcined to Miss Elliot and Mr. Fishman, 

whatever foxlm of communications that they used, 

that tha vi1;tation for that day was cance1ed which 

she's allow,c to do. 

Q. O~cy. So the visit was canceled. 

Alright. Bui beyond the visitation being canceled, 

what did Mi~, Solomon say that Mr. Fishman did that 
I 

was illegall 

A. 
I 

oii 
i 

house, okay~ 
I 

I'm sorry. That he went by the 

House is on Halcyon Terrace which is 

a eul-de-sa4 dead-end street which is not near any 

main roads.j•~hat he drove by in a vehic1a. 

of the pass I ger seat I believe. And tried 

to his son 41 o was outside playing hockey. 

Got out 

to call 

Q. Bl there were no criminal charges made 

against Mr. 'ishman with respect to violating order 

of protectic I with respect to this. Is that fair? 

Mli LOOMBA: Objection to form. You can 
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answer. 

A. I le on' t know. I don't recall exactly 

which part ~cs used in the charge. 

Q. WE J 1, Jennifer Solomon was the victim, 

not his son, right? 

Mf, LOOMBA: Objection to form. You can 

answer. 

A. F1cm what I understand Lieutenant --

detective a~ the time, Lieutenant Wenzler spoke to 
I 

the County 91 office and it was decided upon that 

they were g1 ng to charge order for criminal 

contempt wi~J Miss Solomon at that time. That when 

it got to w4 te Plains that charges oou1d be 

modified. I 

Q. W~E n did Lieutenant Wenzler speak to the 
I 

prosecution1 
I 

A. W~i1n I was at headquarters. 
I 

Q. A~ er or before you interviewed Mr. 
I 

Fishman? 

A. IllDelieve it was during and after. 

Q. W • did Lieutenant Wenzler speak to 

prosecutioni 

the 

Ml► LOOMBA: Objection to form. You can 

answer. 

A. 

If Jae told you or . .. 

Ho thought it was the best way to make an 
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That's coming from my 

Q. D ,a you feel that you had enough to 

chargQ Mr_ 1 shman with a criminal offense without 

speaking to ~ prosecutor? 

Ml LOOMBA: Objection to form. You can 

answer. 

A. M' opinion? 

Q. Af that point? Yes. 

y+ IJ. A. 

Q. 0{11y. Did you ever state out loud to 

anyone on 
I 

D ♦ t-.ember 15, 2018 that "I 
I 

did it on PA pose"? 

N,~~ that I recall. 

don't think he 

A . 

Q. D 6 you ever say "I don't think it's 

intentional j br malicious"? 

A. Ni~ that I recall. 

Q. otay, but you listened to the video that 
! 

we describef that you had -- withdrawn. 

B!
1 

you looked at the video from the 

station hou e in preparation for today, right? 

A. Ft~m the front lobby. Yes, sir. 

Q. o ay. And did you observe any video in 
I 

which you'r' on camera in the front taking bail 

cash from tl t> other person and making those 

Lgxitas Court Rgporting 
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statements? 

A. 

Q. 

video? 

A. 

Q. 

Ne. 

Did you see two videos? One 

What did you see? 

I llelieve it was one video. 

Arie the video you saw, is it a video that 

looks at a j, il cell in which Mr. Fishman is in 

that jail Ct l? 

A. 
N1 

Q. Sc what video did you watch? What did it 

show? 

A. Tl• front lobby before -- when I was at 

headquarter~ before I spoke to him. 

Q. O~i y, but you didn't look at any videos 
I 

where you'rE interacting with Miss Isabelle Bulevar 

(phn)? 

A. Ne that I reviewed, sir. 

Q. OJ., y. Would you be surprised if you were 

on video -- , n audio stating "I don't think he did 

it on purpoi, "? 

Ml LOOMBA: Objection to form. You can 

answer. 

A. I ilon' t recall if I did or not. 

Q. OJ' y. Was it your feeling that Mr. 

Fishman may i ot have done this on purpose? 
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that the realEon why you had to reach out to the 

prosecutor tic make a charge and charging 

determinatiolr? 

M~. LOOMBA: Objection to form. You can 

answer. 

A. I lcidn't reach out to the prosecutor, 

sir. 
I 

Q. 0~ c y. Your lieutenant did. However, at 

that point, vhat was Lieutenant Wenzler's 

involvement n this investigation at that point? 

A. LJEutenant Wensler is my supervisor. 

Q. Aiier going for the arrest you then spoke 

with him abc1 t it? 

A. YE Ch. 

Q. 0~, y. I'm going to share what I'm going 
I 

to mark as I aintiff's Exhibit 2 for 

identificatj < n. This is a video that was provided 

by your attc ney to us. It is labeled -- it starts 

with main ar< it ends with 1340-1.AVR. We're going 
j 

to play on ~l e EF player. Hopefully, I can share 

the audio a~1 hear it. You just let me know. 

(l.1 dio play:,) 

Q. 

A. 

Q. 

C, 1 you hear the audio? 

Vee uely. 

A ight. And is that you on the bottom 
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A. 
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A. 

Q. 

Yes. 

Yes? 

Yes. 

Alright. 
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I want to draw your attention 

to 11:59:25 2nd then 12:36. Then I'm going to play 

it through. And after we reach -- after 12:01 I'll 

ask you questions so try to listen. 

(Pldio plays) 

Q. A]Jight. I'm pausing it at 12:01:09. 

Were you ab]E to listen to that audio and watch 

that video, C fficer? 

A. YE I 

Q. Cc I you state whether it's you speaking 

and you depj c ted in that video? 

it 

A. YEl 

Q. 0~, y. 

refresh ~c ur 

And now that you've 

recollection as to a 

seen it, does 

conversation 

you had wit} Isa.belle Buleva.r (phn), whoever this 

individual on December 15, 2018 related to the 

investigatic1 of Marc Fishman? 

A. Ne 

Q. It still doesn't refresh your 

recollectior after hearing your own voice? 

A. I c~an' t make out what I was saying half 
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Were you able to make out that you 

said he didn't -- "I don't think he did it on 

purpose"? 

A. I telieve I said I don't think he was 

malicious akcut it. 

Q. Aren't the words you said, "I don't think 

it was malic ·ous; I don't think it was intentional; 

I don't thirl it was malicious intgnt", did you say 

words like tl at? 

MF LOOMBA: Objection to form. You can 

answer. 

A. I lelieve I was being empathetic that I 

don't think le had malicious intent by doing it, 

but the the crder was still broken. 

Q. A11 er hearing that audio you don't know 

if you said' I don't think he did it on purpose"? 

A. I 1hink my opinion in the matter is 

immaterial t1cause the order was still broken. 

Violated. 

Q. Qj icer, wouldn't you agree with me if 

you were of 1he opinion that he didn't do it on 

purpose, the e wouldn't be any criminal intent 

necessary tc violate an order of protection? 

ME LOOMBA: Objection to form. You can 

Lexitas Court Reporting 
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I ~as speaking to a third party in trying 

to alleviate and empatnatic towards tho situation 

that she was under. Doesn't mean that the party, 

Mr. Fishman, is still not violating the order and 

make5 Mis5 Elliot go with him to the vioitation 

which harras!ed Miss Solomon. 

Q. It's your testimony that you stating "I 

don't think ·twas intentional", "I don't think it 

was maliciot:c intent", "I don't think he did it on 

purpose", WE 1 e just mere words of empathy to a 

person that las some sort of relationship to Mr. 

Fishman as crposed to an actual statement or your 

opinion at 41at time? 

answer. 

then? 

A. 

Q. 

A. 

MF LOOMBA: Objection to form. You can 

Cclrect. 

O}, y. Why would you say those words 

BE< ause she's a third party that has to 

deal with rEpercussions on what's happening. 

trying to bE sympathetic towards her need. 

I was 

Q. Bt she was, in fact, a court-appointed 

disability c de, right? 

A. I Jever verified that. I don't know. 

Lexitas Court Reporting 
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SrE was the one driving the car when the 

incident ha~I ened, right? 

A. 

Q. 

A. 

Q. 

' 
YI= Ch. 

M:r Fishman never drove a car, right? 

Cc rect. 

A~ you sit here today, do you know 

whether or I )t Mr. Fishman is a person with a 

disability? 

A. 

Q . Tell me what disability does Mr. 

Fishman havP under your understanding? 

A. I pelieve he stated he had a cognitive 

disability. 

room? 

Q . 

A. 

Q. 

A. 

Q. 

O ay. When did he state that? 

W~tn I was interviewing him. 
I 

A11 did you interview him in a separate 

C,lh you clarify that? 

D tl you interview him in a room that 

wouldn't be ~ecorded on the video we're looking 

at? 

A. 

Q. o ay. Now, the room in which you 

interviewed him in, please tell me where that is 

specificall1 in the New Rochelle Police 

! Lexi tas Court Reporting 
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Department. And without disclosing anything that 

creates any security concerns. 

A. The door you see to your right? On the 

wall to the 1ight of the police -- second police 

window thore's a key oard access. 

Q. Okay. Through that door straight ahead? 

Into the rocn that's straight ahead is the 

interview rdcm? 
I 

A. Tl:.c t' s straight ahead. 

Q. Djc that interview room connect to Camera 

1 or Camera or no? 

A. NC 

Q. O~iy. Now, on December 1 5 , 2018, were 

there any d1' ices to record video in that room? 
I 

A. 
N1 

to my knowlegde. No. 

Q. o:ri December 15, 2018, were there any 

A. to my knowledge. 

devices toNjjE cord audio in that room? 

Q. O , y in your work as a police officer, 

have you ev~ conducted an interview in that room 

that was red(brded on video? 
( 

A. Ne~ at that time. 

Q. Wl Een did you start doing any interviews 

in that roor through video recording? 

A. W h the introduction of body cameras. 

Lexitas Court Reporting 
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When did you start wearing 

body-worn carreras? 

A. You'd have to ask the New Rochelle Police 

Department. I don't have the exact date. 

Q. I'rr asking for you when did you start 

wearing a bocy camera? 

A. W~En the New Rochelle Police Department 

madated it. 

Q. 

A. 

Q. 

A. 

Q. 

We~ it in 2017? 

:l in it 2018? 

:l it in 2019? 

:i it's your testimony you did not have a 

body-worn c1rera on you at the time of December 15, 

A. 

Q. 

J 2018? 

A. 

Q. 0~, y. Do you have an independent 
i 

recollectior of the sum and substance of the 

statements II, de by yourself and plaintiff, Mr. 

Fishman, in hat interview room that's not recorded 

on video? 

A. 

Q. O}, y. What do you remember about your 

Lexitas Court Reporting 
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specific interview independently without reviewing 

documents in your own head that you had with Mr. 

Fishman in that room? 

A. Mr. Fishman was perfectly lucid in 

conversation. Miss Elliot was in the room with us 

first and stated that she knew that she did not 

want to -- ste told Mr. Fishman that he should not 

be going to ~iss Solomon's house today. That the 

visit was carceled. And that he basically 

threatened her fiscally by saying that if she 

didn't go he would find another court-appointed 

liason. 

MB. LOOMBA: By the way, for Miss 

Reporter, I think, and the witness can correct me, 

I think he neant to fiscally. 

Yet can continue. Q. 

A. Miss Elliot stated the fact that he was 

not supposec to be there. She stated that in front 

of him. Mr. Fishman then decided to show me he had 

contact witt his daughter and was sending her 

messages vi, 

Q. s1 
text message. 

you didn't interview Mr. Fishman 

individualll' Just with Miss Elliot there? 

A. I nterviewed them together. And then 

Miss Elliot ,as excused and I spoke to Mr. Fishman. 

T,Pxit:;:is C'o1Jrt: RPport:ing 

I 800-678-0166 
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How many minutes did you spend in 

the room wii l both Mr. Fishman and Miss Elliot 

together? 

A. AJ•JProximately five to ten minutes. 

Q. Ol, y. And were you asking them both 

questions o were you just asking one person 

questions? 

A. 

Q. 

Dcill't recall. 

0 ~y. During that conversation, did you 

discuss any I sort of order of protection or 

visitation t der with Mr. Fishman and Miss Elliot? 

Ytll -

0 ~y. What was stated? 

A. 

Q. What do you 

remember abi~t that? 

A. Ttlt Miss Elliot knows. She stated that 

she knew th ~ the visit and the actions were in 

violation of order of protection. 

Q. o+~ you ask her if she ever saw or read 

the order ot protection? 
I 

A. 

Q . W~at did she say? 

A. 

Q. O ay. What did Mr. Fishman say about 
I 

this order t~ protection and visitation order? 

M~. LOOMSA: I'm sorry. The last part of 

i Lexi tas Court Reporting 
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the question I didn't hear. 

Q. What did Mr. Fishman say about the order 

of protection and visitation order? 

A. That Miss Solomon was barring him from 

seeing his c~ildren. 

Q. Die he state to you that it was his 

belief that tnder the visitation order that he was 

permitted tc have visitation that day? 

MF LOOMBA: Objection to the form. You 

can answer. 

A. Car you rephrase that, please? 

Q. S l J e. I'll rephrase it. 

Die Mr. Fishman ever tell you that he was 

under the inrression that the order allowed him to 

engage in a1t ivities he engaged in that day? 

A. Y~t I believe so. 

Q. O~c y. And did anyone ever show you a 

copy of a dee ument that would show the order and 

the visitatj c n order? 

M:E LOOMSA: The order and the visitation 

order? 

Ml DEMIRAYAK: Correct. I mean I think 

they are twc documents together. 

Q. Sc did you ever get a chance to see all 

of those doc 1 men ts, is what I'm saying, on that 

Lexitas Court Reporting 
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M~. LOOMBA: We're having a tech issue 

here evidentll y. 

read back? 

(Cl:ff tho rooord at 10:08 a.m.) 

(Elc:ck at 11:01 a.m.) 

MF. LOOMBA: Can I have the last question 

(J'lereupon, the requested portion is read 

back by the court reporter.) 

MF LOOMBA: I was trying to get 

ciari~icatic,J because it wasn't c1ear at least to 

me what you 11eant by order. 

MF DEMIRAYAK: I'll rephrase the 

question. 

Q. Dj c you ever get a chance to read all of 

the document 1 that we referred to so far which 

would inclu~i the orders of protection and the 

visitation c der that day? 

A. YE,: 

Q. OJ, y. And after having reviewed those 

documents ye I still felt Mr. Fishman violated some 

sort of law 

A. YE i 

Q. OJ, y. What law do you think he violated 

Lexitas Court Reporting 
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at that point? 

A. Criminal contempt. 

Q. What are the elements of that crime at 

that point? 

A. Viclating a duly advised order that's 

been signed cff by a Judge. 

(Cf f the record at 11: 05 a.m .. 

Mt. Demirayak has technical issues.) 

(E~ck on the record at 11:13 a.m.) 

MF. DEMIRAYAK: What was the last question 

and answer? 

Q. 

c,·1ereupon, the requested portion is read 

back by the court reporter.) 

F1<m your understanding of criminal 

::::::::, e J 

December 15, 2018, was intent the 

ent of that crime? 

LOOMBA: To your understanding. 

A. N~ 
I 

Q_ F1cm your undgrstanding, on Dgcgmbgr 15, 

2018, whethE or not there was intent, as long as 

an order of I rotection was violated in some way, 

it's, as yot said, set in stone and the violation 

has occurrec 

M:E 

answer. 

Is that fair? 

LOOMBA: Object to form. 

Lexitas Court Reporting 
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A. Calr I rephrase what I did say? 

Q. Y c It can answer whatever you ' d l i k e , s i r . 

A. 

MF. LOOMBA: Object to the form of the 

question beclcuse I wasn't sure that he had 

accurately cllaracterized what you said on the 

video. My clljection is noted for the record. 

can answer tl at. 

You 

A. I lelieve every situation is different. 

The actions cf Mr. Fishman during that day violated 

the order, c,Jay? Miss Elliot told him in this 

specific si~1ation that he was violating the order 

and he chosE not to listen. 

Q. Dj c he violate the order with intent? 

Ml LOOMBA: Objection to form. 

A. A:f. i er being tol.d that he was not supposed 

to do it, I 1ould say yes. In -- this is my 

opinion. 

Q. Y< 1 feel there's intent because someone 

told him no1 to do something? 

A. A itourt-appointed liason, that's a 

representat.i, e of the court. Yes. 

Q. D~c you ever accomodate Mr. Fishman's 
I 

cognitive df ability during the police encounter 

you had witl him? 

Lexitas Court Reporting 
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Ml 
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LOOMBA: Objection to form. You can 

C.; 1 you rephrase it, please'? 

D • ( you ever provide a co mm uni cations 

accomodatior to Mr. Fishman during the police 

encounter? 

A. I ,lon' t recall him ever asking for one 

during my cc 1~versations. Sorry. Go ahead. 

Ml LOOMBA: You cut out, Caner. 

A. D1 ing my conversation with Mr. Fishman 

he WelO perfo t::tl.y l.uc.ic:l. Hac:l no probl.om hoaring mo 

or describi1 J to me what his account was. 

Q . A ~ew moments ago you testified that Mr. 

Fishman had ~ cognitive disability. So it's your 

testimony yo~ did not accommodate that disability? 

A. I ~tated Mr. Fishman stated he had a 

cognitive d aability. 

Q. D tt he tell you he had to bring a brain 

injury card 

A. I lton't remember a brain injury card. 

Mr. Fishman ~id show me, however -- pointed to a 

appointed d,•vice in his chest. 

Q . 

impairment 

A~~ you did not feel that disability or 

equired any sort of accommodation? 

Ml~ LOOMBA: Objection to form. 
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answer. 

A. Mr. Fishman did not ask for any 

accomodations when I was speaking to him. He was 

perfectly lucid in his conversation towards me what 

he was trying to articulate, and was able to 

converse bac~ and forth without having an issue. 

Q. ThEn you didn't think he needed an 

accommodaticr? 

A. That's not what I said. 

Q. Al1ight. Let's go back then. 

Or: December 15, 2018, from your 

interaction, were you under the belief that Mr. 

Fishman suffEred from a disability? 

A. Fzcm my interaction the answer is no. 

stated he ha c one. 
i 

Q. Arc you've described to us the reasons 

why you don't think there was disability, because 

he was able to converse with you with no issues. 

He 

And because cf that determination, you did not feel 

he was disat ed, correct? 

A. He did not ask for any accommodation at 

that 
:~me. 

8
1: 'snot my job to make that decision. 

whether or not he asked for an 

accommodaticr at that point, would you have viewed 

him a5 a percon with a di5ability? 

Lexitas Court Reporting 
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If he asked for accommodation and showed 

credentials lfor it, I'd afford every right given to 

h.im. 

Q. 

A. 

Q. 

Thlct wasn't my question. 

Cslr you rephrase? 

M:y question is was Mr. Fishman disabled 

or not on thct day? Yes or no? 

A. I - -

LOOMBA: Objection. You mean did he 

physically· I don't understand your question. 

A. Wet he physically disabled? Was he 

mentally di!cbled? Can you rephrase it, please? 

Q. 

your view 

A. 

Dj c he suffer from any disability under 

the facts and circumstances 

atatod ho had a diaability. 

that day? 

Howovo:r, 

through ~y jJ teraction with him, I did not notice 

any part of 1hat that would indicate that he had a 

disability ,fl ere he would not understand what I 

said or wha1 he was saying. 

Q. Wl; t did you do in response to him 

stating he L d a disability? 

A. I istened to what he said. 

Q. Ir other words, you rejected his claim he 

had a disab' ity? 

Ml LOOMBA: Objection. 

Lexitas Court Reporting 
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Objection to form. 

So we're being a little bit all I'm 

asking you is, and you've answered it in the way 

you answered it, which he said he had a disability, 

but that's ~<t -- what I'm asking you is you're an 

officer. Y~1 have an obligation to determine if 

I 
someone in 41ont of you can properly communicate 

with you, y~i or no, without an accomodation or 
! 

with an acccrodation. 

W},t I'm asking you is, in your 

interaction\ ith Mr. Fishman, were you under the 

belief that 1 e was disabled or not? 

MF LOOMBA: Okay. I'm going to object. 

Asked and ariwered. You can answer. 

answered. 

A. 

DEMIRAYAK: It was not asked and 

won't answer the question actually. 

LOOMBA: If you're asking --

do I believe that he was disabled? Is 

that what ye 11' re asking me? 

Q. 

ahead. 

A. 

YE , h. Was he disabled? 

Ml LOOMBA: Objection to form. Go 

GivE your answer. 

Tl ough my interactions with him, if he 
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did not state that he had a disability, no, I would 

not think he's disabled. 

Q. Okay. And him stating he had a 

disability didn't change your opinion? 

A. My interaction with him and how he 

verbalized ~tat he said, the way he spoke, his body 

language, anc everything else that goes along with 

a person intErview face-to-face, no, I did not 

think he was disabled. 

Q. W~c explained the custody of visitation 

orders here? 

A. I 1ead it on Miss Solomon's computer. 

And Miss Ell:iot. 

Q. Die you read the whole thing on Miss 

Solomon's ccnputer? 

A. I con't remember. I don't remember how 

many pages l read. 

read. 

Q. 

A. 

Q. 

of that? 

Th whole thing? 

Si1, I don't remember how many pages I 

Die you ever review a hard printed copy 

CCtRT REPORTER: Sorry. Can you repeat 

your answer: 

MF LOOMBA: Question was did he ever read 
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a hard copy cf the custody and visitation order? 

And his answer is no. 

Q. Die you ever ask Ms. Elliot to 

authenticate the order that we just discussed? 

A. I don't remember. I don't recall which 

order. I dot 't remember exactly how that happened. 

Q. Ojc you ask Miss Elliot to authenticate a 

28-page custcdy and visitation order that Mr. 

Fishman stat~d gave him the right to engage in the 

conduct he er gaged in that day? 

A. I con't recall. 

Q. Ojc you ever ask Mr. Fishman to 

authenticate whether the document was real or not? 

A. I con't recall. 

Q. D • c Mr. Fishman ever ask you if you'd 

allow him 01 have someone go to the car to get the 

document anc then explain it to you so you will 

understand il e complexity of this order? 

Ml LOOMBA: Wait. Let me object to form, 

but he can c.aswer it. 

A. I clon' t recall. 

Q. A1 what point did you review the custody 

and visitat <In order on Ann Elliot's computer? 

Ml LOOMBA: No. He said Jennifer 

Solomon's cc 1ilputer. 

Lexitas Court Reporting 
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Anc Elliot's computer. 
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Miss Elliot didn't have a computer. 

A few moments ago you had testified you 

reviewed the order on Jennifer and Ann Elliot's 

computer. Wes that a mistake? 

A. Tll;t's not what I said, sir. 

Q. Ycl only reviewed it on Jennifer 

Solomon's ccnputer? 

A. CcJrect, sir. 

Q. Die you reread it at any point thereafter 

before the erd of that day? Meaning, after you 

left Jennif~i 

computer do4r 

in wr:~ing j 
Q. Y~1 

A. 

Q. :~ 

Solomon's house, after you put her 

, did you ever see that document again 

any other device or no? 

sir. 

did see it again? 

sir. 

Okay. So you don't recall whether 

or not Mr. I shman requested to be able to have you 

look at that order again? 

A. Ne sir. 

Q. Ar< you don't recall whether Mr. Fishman 

had as k e d t l i t I need an a cc o mm o d at ion to explain 

this order t< you? 

A. Ne sir. I don't remember that. 
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Anlc those conversations would have 

occurred in lthat side room where there's no video 

or audio re c,lc rd in g, correct? 

A. Yell! , sir. 

Q. Ar.le when you're telling me that Mr. 

Fishman did 1rot request an accommodation for 

disability, l,re you telling me that based on your 

independent 1ecollection, or are you telling me 

that based er reviewing documents? 

M~ recollection, sir. A. 

Q. Sc you remember on December 15, 2018, as 

you sit herE today five years ago -- approximately, 

five years cco, you remember him not asking for 

accommodatic r? You remember that just from your 

own memory? 

A. YE! , sir. 

Q. A1E you sure? 

A. YE I , sir. 

Q. Ij Mr. Fishman said he did, in fact, 

request accc11 odation, would he be wrong? 

A. YE I , Sir. 

Q. D~c any other officer or employee at the 

New RochellE Police Department give Mr. Fishman 

accomodatio1 that day? 

A. Wl • t do you mean? 

Lexitas Court Reporting 
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Mi. LOOMBA: What do you mean by 

accommodaticlr? 

Q. Dile anyone accommodate any of his 

disabilities before the end of that day? 

M~. LOOMBA: Object to form. You can 

answer. 

A. I llelieve what you're referring to is the 

fact that we made accomodations for him to be 

bailed out c,r a non-bailable offense. The answer's 

yes. 

Q. 

A. 

Q. 

A. 

Q. 

W}-, was that done? 

0\ 1 of consideration for Mr. Fi:shman. 

Cc1 sideration for what? 

H~i claimed disability. 

S~ although you didn't believe he was 
! 

disabled, ye 1 still considered his disability and 

letting him hail out on a non-bailable offense? 

A. Y ◄ : The New Rochelle Police Department 

tries to imJ oy empathy and accomodations for 

people with ,tertain situations. They did so that 

day. 

Q. B1 only after you have someone 

criminally c arged, right? 

Ml 

answer. 

LOOMBA: Objection to form. 
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A. O~ly after an incident that was 

substantiat~c for reasonable cause for arrest was 

affected an~ that he was convicted of. 
I 

Q. wfct are you basing your knowledge that 

he was convicted of something? 

in. 

A. 

Q. 

A. 

Q. 

Weitchester County Court. 

wtjc told you that? 

WI: c to 1 d me th a t ? The case I testified 

Ye 1 were notified of the result by the 

district att < rney? 

A. y+ 

Q. O}, y. Now, going back to that audio call 

that we had J layed for you, that you listened to, 

did the pro~, cutor have that before trial? 

A. I clon't know if he had the phone call, 

sir. You'd have to ask him. 

Q. D.< the prosecutor ask you to review that 

or listen tc that before testifying in the criminal 

trial? 

A. 

Q. 

know if 

A. 

Q. 

Ne sir. 

N ~1•, the video that we looked at, 

the j]Prosecutor 

N1 sir. 

had it before trial? 

do you 

ME, ning they did not or you don't know 
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that he had 't? 

A. I con' t know, sir. You'd have to ask 

him. 

Q. Arc did the prosecutor have you review or 

listen --

A. -- You cut out, sir. I'm sorry. 

Q. Djc the prosecutor ask you to review or 

look at that video before testifying in the 

criminal td, l? 

A. 

Q. 

A. 

Q. 

Wl, t video, sir? 

T~t video that we looked at before? 

Ne 

OJ, y. In your police practice have you 

ever been rE I uested to provide discovery to a 

prosecutor ·J a case that you arrest someone on? 

A. CLi you raphrasa t:hat: quest:ion? I'm not 

sure if I'm, nderstanding. 

Q. S l e. I will be real direct about it. 

Ir this case, did the prosecutor ask you 

to complete , lK disclosure form? 

A. I< on't recall. I don't remember who 

asked us to< o it. 

Q. w:r, t is a lK disclosure questionnaire 

form, to yol understanding? 

A. Di has to ask us several questions for 

Lexitas Court Reporting 
800-678-0166 



( 1) 

(2) 

(3) 

( 4) 

(5) 

( 6) 

(7) 

( 8) 

( 9) 

( 10) 

(11) 

( 12) 

(13) 

( 14) 

(15) 

( 16) 

(17) 

( 18) 

(19) 

(20) 

(21) 

(22) 

(23) 

(24) 

(25) 

[Page 57] 
December 1, 2023 

authenticity. 

Q. That goes to whether or not there's any 

sort of disciplinary or any sort of things that can 

be used for impeachment against your trial 

testimony at trial. Is that fair? 

MR. LOOMBA: Obj9ction to form. You can 

give your u~cerstanding. 

A. 

Q. 

I l:elieve so. Yes. 

Okey. Isn't it true that you did not 

answer the lr questionnaire provided to you by the 

prosecutor ir Mr. Fishman's criminal case? 

A. 

Q. 

I con't recall. 

Die you tell the process that there was a 

lawsuit penc ng against you by Mr. Fishman at that 

point? 

A. I con't recall my conversations with him 

about a law:nit. 

Q. It s true, Officer, that you do have some 

sort of disc plinary record? 

A. y+ 

Q. 01, y. Did you disclose that to the 

prosecutor l i fore testifying in a criminal trial? 

A. I <on't recall. 

Q. He e you ever disclosed your disciplinary 

file in any case that you've handled since 2018? 

Lexitas Court Reporting 
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Ml LOOMBA: You mean in a criminal case 

for any mat1 • r? For anything? 

A. Dj I close it to whom, sir'? 

Tc a prosecutor. Q . 

A. I ◄ lon't believe so. I don't believe I 

was asked. 

M1 DEMIRAYAK: One second. I'm trying to 

gcat an caxhih t up. It's giving me an issue. 

going to tu ~ off my video while I try. 

Tl.~ best thing to do, let's take a 

five-minute break and come back at 11:36. 

you. 

o~~icer, you're still under oath. 

(lr~ereupon, a recess is taken 

at 11:31 a.m.) 

(lr~ereupon, the proceedings resume 

at 11:39 a.m.) 

CONTINUED D RECT EXAMINATION 

Br MR. DEMIRAYAK: 

I'm 

Thank 

Q. st> Officer, were you made aware of the 

ongoing lit gation involving the criminal 

prosecution against Mr. Fishman arising from 

December 15 2018? 

A. I In sorry. Besides from the criminal 
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Are you aware of any new 

developments in that case since the conviction? 

A. Ye lS. 

Q. Wjct were some of the things you were 

made aware j since the conviction? 

A. T~2t Mr Fishman didn't show up to 

sentencing~ beli~ve and a warrant was issued for 

his arrest c\t of Westchester County. 

Q. WrEre did you learn that information 

from? 

A. Ml Loomba, the gentleman sitting next to 

me. 

Q. WE e you ever made aware that the 

prosecutor•~ office wrote an illegal document that 

the verdict , as "legally defective"? Did you ever 

learn of the ? 

I 
A. Ne I don't know what you're referring 

to, sir. 

Q. Ar one tell you that a motion to satisfy 

the verdict 1•as filed and a response to prosecution 

had admittec that it was legally defective? 

that? 

A. 

I 1~ asking if you ever learned about 

I have not learned of any of these. 
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Mi. LOOMBA: Note my objection to the form 

of the questllon, please. 

Q. We11e you ever told that Mr. Fishman was 

convicted of both and pleaded to attempted criminal 

contempt in lthe second degree? 

A. I'IJI sorry. Can you repeat that? 

Q. Weie you told 5pecifically what Mr. 

Fishman was convicted of? 

A. Ne 

Q. Ojc he tell you that he was, also, 

convicted oi attempted criminal contempt? 

A. I I asn't -- I just explained I wasn't 

aware of thE charges. 

Q. Ye 1 didn't charge Mr. Fishman with 

attempted Cl minal contempt, right? 

A. 

Q. 

I'< have to check the booking sheet, sir. 

Be< k to Exhibit 1 which was the audio 

file. I'm~' ing to try to share it. Hopefully, it 

doesn't crai: my screen. 

I 1 ant you to listen to it and I' 11 ask 

you some quE. tions when I pause it. 

Q. 

A. 

Q . 

(1 • dio plays) 

WE e you able to hear that audio? 

Fe ► the moat part, yea, air. 

D • ,k you hear someone state that Mr. 
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Fishman was two houses away from them? 

A. Yes, sir. 

Q. Okay. Now, is this the first time you've 

heard this atdio --

A. 

Q. 

A. 

Q. 

-- yes, sir --

-- up to this point? 

Sclry. Yes, sir. 
I 

Nev, after having heard that, I'm 

assuming the 1 it's correct that Mr. Fishman was two 

houses away 

criminal 

M:E 

answor. 

rom the alleged victim. 

ld you still feel that he committed 

empt at the second degree? 

LOOMBA: Object to form. You can 

A. YEl, sir. 

Q. Wl , ? 

T4H WITNESS: Can I -- am I allowed to use 
I 

the diagram~ 

MJ LOOMBA: No. Just don't write 

anything. • 11st answer his question. 

A. H~ cyon Terrace, where the complainant 

lives, is aJJJroximately four to five blocks off of 

North AvenuE So it would be eastbound off of 

North AvenuE 

Ii s located in a very secluded area that 

I 
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is adjacent Ito Iona College. On one end of the 

block there•ls a dead-end and it's a completely 

residential il~eighborhood. There's very little 

through-tra~lfic in that neighborhood. 
'I 

:1 

S~ two housos down from thg p1acg wharg 

he's not su~Fosed to be, which is, also, four to 
: ,, 

five blocks lcff of the main thoroughfare, in my 

opinion as~ police officer shows intent. 
I 

,i 

A~fo, the fact that he stopped and tried 
:1 

'I 

to make con~cct with the children when he's not 

supposed to !le, shows intent. 
i 

Q. D~c the order of protection have any 
i 

restrictions on distance, locations, and such? 

A. 

Q. 

A. 

Nq, sir. 

od you know that from your own memory? 

I !con't recall for most of my career if 

any orders ~ive an exact footage or distance. 

i 
Q. Sq whether Mr. Fishman was two houses 

down, one hdl s e down, on the curb ten houses down, 

he still vid ated it? 

Mg LOOMBA: Objection to form. 

ahead. 
I 

Go 

A. I~ Mr. Fishman was on the curb one house 

down, two hd,ses down, and he tried to make contact 

with the ch~.dren where he was supposed to stay 

Lexitas Court Reporting 
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away from t~em, I would say yes, sir. 

Q. An!c those same facts that you've alleged 

i 
what did he lco to violate Jennifer Solomon? 

' 

A. H~ was advised to stay away from her home 

'i 
and he was ~cvised to stay away from any third 

party commudjcation. Having Ann Elliot go up to her 
i 
I 

door or tel~ her that he wanted the visitation was 

a clear-cut i, iolation. 

Q. Ha was two houses away. He didn't go to 

her house, ~ ght? 

MK LOOMBA: Objection. You're arguing 
I 

with him. ~cu can answer. 

Q. JJi ta question. 

A. M~) I answer? 

Q. 

I 

A. M~ Fishman sent Miss Elliot to the door 

to speak to i1 iss Solomon. 
i 

Q. sJiervised visitation through her because 

he couldn't < o into her house. Is that fair? 

M~ LOOMBA: Object to form. You can 

answer -- Ioir sorry. I didn't hear the whole 

qu es ti on , s ~ i 

M~ DEMIRAYAK: I'll rephrase it. 

Q. P~ suant to tihe parties' agreement in the 
I 

court order~ the visitation was supposed to be done 
i 
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through a s1.tr ervisor, right? 

A. 

Q . 

A. 

Q. 

foot on 

YEt: , sir. 
,, 
:i 

Tlic 
,1 
'I 

' 
Y~: 

A~c 

i 
Mis~ 

I 

t supervi$or was Ann Elliot, right? 

sir. 

on this ~ay Mr. Fishman had not set 

Solomon's property to retrieve the 

children. j: that fait? 

A. J~:at to my k~owledge. 

Q. Irl fact, he sent the supervisor to get 

the children for visit~tion. Is that fair? 

M4 LOOMBA: Objection to form. You can 

answer. 

A. T-~ visit was canceled prior to him 

leaving whet~ his resi~ence was. Miss Elliot was 

advised thai the visit~tion was canceled. 

Fishman had picked Miss Elliot up 

' 
from her re$ dence. Drove to a secluded area in 

the neighboi~ood which the complainant lives on 
i 
I 

Halcyon Tert~ce. 
! 

Drop~ed Miss Elliot off at the 

house. Stat1~d within~ close proximity to it. 

Attempted tt make contact with at least one child 

I'm aware ot 

Q . G~ ng back tb my question that I keep 

asking, bact to Miss Splomon, it's your testimony 

that those rcumstances constitute a violation of 

j ' 
: 
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: 

an order of ir: rote ct ion that was issued in her 

favor? 
i 

M~. LOOMBA: dbjection to form. You can 

answer if y~\ understaq'd. 

A. 

Q. O~c y. In what way does a person who has 

the right t~ supervisoi visitation violate an order 
l 

of protecti~I by going to some -- going to attempt 
! 
! 

visitation~ th their supervisor? 

MQ LOOMBA: Qbjection to form. You can 

answer. 
i 
i 

A. T~t visitation was canceled which Miss 

Solomon was, llowed to do. 

Q. I~ your investigation did you research or 

look into h~1 that cancellation was done? 
1 
I 

A. I !c on't recall but Miss Elliot was aware 

that it was ◄ anceled. 
i 

Q. w1 e you made aware of the method in 
I 

which cance~ ations we~e supposed to be notified? 

E-mail? Phone call? Letter? 
I 

A. Ttj the best df my recollection I believe 
i 

it was e-ma~ but I can't -- I'm not 100 percent 

sure. 

Q. D c Miss Solomon show you an e-mail 

saying that:~ isitation was canceled? 

I 
! 
I 

! 
i 

Lexitas Court Reporting 
800-678-0166 



( 1) 

(2) 

(3) 

( 4) 

(5) 

( 6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

( 14) 

(15) 

( 16) 

(17) 

(18) 

( 19) 

(20) 

(21) 

(22) 

(23) 

(24) 

(25) 

[Page 66] 

! 
December 1, 2023 

I 

i 
A. NcJ!_ 

! 

Q. D~c Ann Elliot show you an e-mail showing 

the visitatilcn was candeled? 

A. 

Q. 

showing 

for that 

A. 

Q. 

A. 

Q. 

message 

off and 

answer. 

A. 

messages 

Q. 

NJ. 

Ade 
I 
! 

thatj 
! 

' 
da~ 

I 

Ntj 
I 
I 

A~E 

Y~l 

D~c 
i 

con~ 

i say 

She ver~ally stated it. 

did anyone show you a text message 

the visitation was, in fact, confirmed 

you sure? 

Mr. Fishman try to show you a text 

rming the visit and did you brush it 

don't want to see it? 

M~ LOOMBA: Objection to form. You can 

Mr. Fishman showed me several text 

he had b~tween him and his daughter. 
I 

! I 

T~ s daughtet was reaching out to him, 
I 

not other correct? 

LOOMBA: Qbjection to form. You can 

answer. 

A. I le on' t recall who was answering who but 

I do rememb~i that he was supposed to not contact 

her. 
i 
I 

Q. A~:uming that his daughter contacted him 

Lexitas Court Reporting 
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and he did ric t respond 1 would that still be a 

violation an order? 

LOOHBA; ~o Eorm. You oan 

answer. 

A. 

respond. 

Q. 

Tl', 

H ,~ 

t would not be a violation but he did 

do you know that? 

A. H-. showed me,. 
j 

Q. Y~~ remember that? 

A. 

Q . W*~t was the sum and substance of the 

conversatio~~ that he had with his daughter that 
I 

were illegalD 

A. I! t>elieve it: was a conversation about 

Fassover --/ ► •m sorry. Chanukah. It was a Jewish 
i 

holiday. E4~her Chanukah or Passover. I'm sorry. 
I 

Q. I j n showing you what I'm marking as 

Plaintiff's 1 ~xhibit 3 ;for identification. 

here? 

A. 

Q . 

A. 

Q. 

what I put up on the screen 

H.~e you ever seen this before? 
I 

N♦ 
i 

D4es this text message show that the 

visitation fDr December 15, 2018 was confirmed? 
i 
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LOOMBA: dbject to form. 
I 

You can 

answer. 

A. J: 1c on' t know ithe veracity of where the 

text came If it ,was altered or anything 

i 
else. Who i{t came froni. 

Q. 
i 

O~cy. 
! 

Did anyone show you these messages 

l 
on December I 5, 2018 while you were investigating 

I 

the 

his 

case? 

Il 

you have an answer, Officer? 

A. tated no. I'm sorry. 

Q. Nq one showed this to you? 

' 
A. N~ 

Q. B~1 Mr. 

phone, ~ ght? 
! 

A. F~cm his 

Fishman did show you messages in 

daughter. Yes. 

Q. H~ voluntarily showed you messages he was 

exchanging~ th his daughter, correct? 

A. C~i rect. 

Q. Sq his phone 'was available. His phone 

was beings~< 

he did not,j, 

A. C l 
! 

Q. I~ 
I 

have altereJ, 

MJ 

answer. 

j 

wn to you and it's your testimony that 

lso, show you this message? 

rect. 

you saw tijis message, what would you 

if anything, in your investigation? 

LOOMBA: Object to form. 

Lexitas Court Reporting 
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I 

A. At, the time 1:' d have to take into 

considerati~r other toJics and speak to Miss Elliot 
i 

again. 
' i 

Q. A~~uming that Mr. Fishman requested Ann 

' Elliot to cqrfirm a visit for December 15 at 8 

p .m.' recei~Ed a message the following day at 4:18 
i 

a. rn. saying[, a.rn. pick-up, would that alter your 

opinion as ~er as whet0er or not the visit was 

ca~celed for that day? actually 

A. 
I 

I 1, ould have to verify how the visit was 
! 

canceled. ~rd Miss El~iot would have to explain to 

. i 

ma why sha ~cld ma it was oanoalad and than wrote 

to him that j1hey were picking him up. 

Q. YJt would then want to look into whether 

or not an e~r ail cance~lation notice was sent by 

Miss Solomo1 or her representative? 

answer. 

Q. 

A. 

M~ LOOMBA: Object to form. 
! 

cq rect? 
I 

A+ form of cancellation. 

You can 

Yes. 

Q. 
y~l l 

just testified a few moments ago that 

the method • r which caI1,cellation was to 

by e-mail, 1 ght? 

MJ LOOMBA: Objection. 
I , 

A. T~it's not w~at I said, sir. 
I 
I 

Lexitas Court Reporting 
800-678-0166 
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believe it 1as e-mail but not a hundred percent 

sure. 

Q. O~cy, but th s message, assuming it was 

I 
true, assum11rg you did isee it, would it raise 

question in J:i our mind aJs to whether or not the 

' 

visit was acitually candeled? 
! 

A. 

M~ LOOMBA: Objection to 

I.Ii, not going to assume, 
! 

form. 

sir. I don't 

know the veJccity of 

th~1 time. 

t~e message. :rt was not shown 

to me at 

I 
Q. Yq, didn't know the veracity of Miss 

I 

i 
Solomon's st, tements, qorrect? 

LOOMBA: Objection. Go ahead and 

answer. 

A. signed a sworn statement. 

Q. A~ the time you interviewed her, before 
i 
' 

she signed 1'1 

didn't know 1he veracity of her statements, right? 

e sworn statement on that day, you 

You didn't ]ir ow? 

A. I le onfirmed with her children what her --

with her so~ happened. Yes. 

Q. BJ1 speaking to Miss Solomon one-on-one 
1 

you couldn'~ tell whether or not she was telling 
I 

you the tru~l or not, correct? 
' ' 

A. cJ1 you reph*ase that? 

i 

l 
Lexitas Court Reporting 
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Q. 

j 

I 

I 
ShjE 

M~. 

I 
! 

could have been lying to you, right? 

I 
LOOMBA: Objection. You can answer. 

A. D~Jing domes~ic incidents we usually try 
I , 

not to thin~ about som~one being a liar that's a 

complainant.: 
! 

We try t~ verify their story which I 
I 

did with he~ son and h~r supporting paperwork, 
I 

i 
I spoke to ~jss Elliot who confirmed it. 

: 

and 

Q. 
i 

Y1l don't question her veracity but you 

i 
question th~ veracity df a message between Mr. 

Fishman and 11 is supervisor? 
I 

M1 LOOMBA; Objection. 

I 

A. T~. t's being .shown to me five years 

after? Yes, ! ! ir. 
I 

Q. I Jc id ask you to assume that you saw this 
I 

placard fivd years ago and you still said you would 
1 
I 
I 

question hi~ veracity, right? 

A. Q~Estion veracity of? 
I 

Q T~ t t . •ts ex message. 
I 

! 
M~ LOOMBA: I don't think that's exactly 

I 

i 
his answer, !Jut you can answer again. 

' 

A. I~ would require more investigation. 
I 

Q. M~ 
I 

protection, 

Fishman did not violate an order of 

ight -- (Nlr. Demirayak cut out) 

A. 

A. 

I 1 1 sorry. Say that last part. 

• • an investigation after receiving a 

I 

Lgxitas Court Rgporting 
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i I 

message lik~ this five years ago, and you reviewing 
! 

it, would t~at possibl~ have led to the 
I ! 

determinatidr that Mr. I Fishman did not violate a 
! 
i 

law? j 
I 

M~. LOOMBA: dbjection to form. 
I 

You can 

answer. 
I 

A. I jc ouldn' t tJ11 what other information I 

I 
would uncov~i If the other person had an e-mail 

i 
or whatever jjorm they used to cancel the visit. 

' 

Miss Elliottji testimoni was different than it was. 
I 

It was -- I I< an' t give you a definitive answer. 

Q. L~1 me ask it a different way. 

A$iume the v~sit was not canceled. Would 
i 

you still f d, l M '1 r . Fishman violated an order of 
! 
i 

protection? j 
i 

A. I~ 
I 

Q. Cq 
' 

A. Aic 

Q. 0 i. i 
I 

i 

the visit was not canceled? 

rect. 

.:i.t was done properly? Then no. 

y. And assuming that Mr. Fishman was 

on the way 4th the supervisor and the visit was 

canceled wh~ 

feel he viol 

Mlt 

e he was on the way, would you still 

ted an order of protection? 

LOOMBA: qbject to form. Go head. 
I 

A. I jcon't remeJber the parameters of what 

Miss Solomo~ was allowed to cancel and if 

! 

I 

i 
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what time fEtcm time to time, but she's allowed to 
I 

cancel duri~~ any time frame due to the health of 

the - - men tajJ 
I 

i 

look at tha~. 

health o~ her children. I'd have to 

I 

I can't I give you a definitive answer 

for things ~lat are being assumed, sir. 
I 

I 
Q. L~1 's assume further the visit was not 

canceled. Fishman jwas two houses down from 

Miss Salomo~ Miss Eliiot walked to Miss Solomon's 
i 

house, and c:11 the point which Miss Elliot says 
I 

we're here~< r visitation Miss Solomon then cancels 
I 

it. i 
I 

W~1 ld you say that Mr. Fishman was 

I 
violating a1 order of protection by being there 

I 

when it was!< anceled or\. the spot? 

ahead. 

A. 

M~ LOOMBA: Objection to form. 

oJpends on the motive. How the 
I 
I 

I 

Go 

visitation~: supposed to transpire. If it goes 

according t~ what the visitation order says how 
i 

they exehan~ ◄ • children~ then the answer would be 

no. 
j 

That's I, 
I 

I 
ssuming. 

Q. 0~, y' but in your investigation you did 
I 

not see thi1 message. You did not receive the 

message. 

canceled. 

Y~1 r determi~ation was that the visit 

l 
I 

under thcise circumstances you felt 

Lexitas Court Reporting 
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i 
that he did,j in 

I 

p r o t e c t i o n alr d 

correct? 

fact, 

did, in 

i 
I 

violate the order of 

fact, violate the law, 

I 

LOOMBA: ~bjection. You can answer. 
I i 

A. Y,: , :.i.r. 

Q. O~cy. Do you know an individual by the 

name of Myr9r Joseph? 

A. 

Q. was his involvement, if any, in the 

investigati~r of December 15, 2018? 

A. 
I , 

N9r e that I :r:ecal.l.. 
I 

i 

Q. W~i he ever in the room with you when you 
I 

spoke with~ Fishman and Miss Elliot? 

A. rlcon'tbel.ieveso. No. 

Q. wrl, twas his role on that day with 
I 
i 

respect to :if< u? 
I 
I 

A. N~re that I ~emember. 
! 

Q. D~c he supervise you? 

A. H~ s supervisor. He's 

traffic uni~ - - or was .. 

sergeant in 

Q. H~ had no in~olvement in this case 

i 
whatsoever? j 

A. N~· 
I 

Q. AiE 
I 

that I recal.l., sir. 

you sure? 
I 
I 

the 

M1 

LOOMBA: ~e just said not that he 

I 
I 

' Lexitas Court Reporting 
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A JE you s u re o f you r re c o 11 e c t i on ? 
I 

F~cm what I ~ecall, sir, Sergeant Myron 
i I 

Joseph had de involvem~nt. 

Q. 

Fishman 

A. 

Q. 

Fishman 

A. 

Q. 

today, 

D ilc 
I 

you ever lspeak to him regarding Mr. 

i 
that:J day? 

NJ1 that I recall. 

D~c he ever ~peak to you regarding Mr. 
! 
I 

tha~ day? 

N41 that I recall. 
i 

rJ reviewing documents 

did jcu see --

in preparation for 

A. - 1 You cut out. 

Q. rn reviewing documents 
i 

in preparation for 

j 
today did yq1 see Mr. Joseph's name on any of the 

i 
documents? i 

A. that I recall. 

Q. Ad• thing tha~ would refresh your 

as to whether Mr. Joseph had recollectio~ 

involvement I, tall with respect to this 
i 

investigatid1? 

A. 

any 

Q. I show you some of the documents 

involving case, would that possibly refresh 
I 

your recoll~< tion as t4 whether there was any 

Lexitas Court Reporting 
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i n v o l v em e n t it y M r . J o s e p h ? 

I 

A. I~ you'd like to, counsel. 
I ' 

C~t :R.T :R.EPO:R.TEj:R.: What I s that? 
I 
I i 

i I M~. LOOMBA: ~n effect he said that if he 
i ' 

showed him ~cme docume~ts, that might refresh his 

' 
recollectio,. I'm phr~sing it for her. 

T~l WITNESS: 

Q. R~cht. 

one moment. i 
I 

We're 
I 

! 

Correct. 

going to work on that in 

D~c you create a domestic incident report 

for this in~'dent? 

A. 

What was 

Q. 

for this 

A. 

Q. 

it? 

A. 

i S~lry, sir, l wasn't paying attention. 
i 

th~1? 
I 

D~c you create a domestic incident report 

in9 dent and investigation? 
I 

Y~i, sir. 
I 

D~c Myron Jo~eph review it and/or sign 
I 

I con't know which reviewing supervisor 

there was. 

Q. 

marked as 

I 'r showing 11 ou what was previously 
I 

e~l ibit -- I 'Im sorry. 
! 

I 'r showing you what I'm marking as 

Plaintiff's rxhibit 4. It's a 2-page document 

entitled NeJ York Stat~ Domestic Incident Report. 
i ! 

Lexitas Court Reporting 
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I'm going 

A. 

Q. 

Q. 

A. 

I 1 !l 1 s how i t 

' t of ask some 
i 

Y~s, sir. 

Ito you. 
I 

qluestions. 

I 
I 

! 
! j 

Yop.: see Exhib~it 4? 
I 

M~. LOOMBA: ~,e see it. I .. I 

D~ you recog~ize it? 
! 

I 
Yejl!, sir. 

I 

Take a look. Then 

Q. I~ this one of the documents you reviewed 

in preparat~cn for tod~y? 
: 

A. 

Q. 

A. M:ilr e. 
1 

sir. 

handwriting is on there? 

Q. Does this report involve the 

incident in ✓ c lving Marc Fishman and Jennifer 
! 

Solomon? 

A. Y~i, sir. 
j 

Q. Atjc at the bottom here, bottom of Page 2, 

is that I 
you~ signature~ reporting officer? 

A. 

Q. ori the supen,risor line is that referring 

to Myron Jo~Eph? 

A. 

Q. 

i 

! 
After: reviewing this does it 

i 
refresh you~ 

I 

Joseph's inJ< 

i 

recollection as to what, if 

lvement w sin this case? 

Lexitas Court Reporting 
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I 1 111 assuming based on his signature that 

he was the ~Esk supervisor at the time. 
' ! 

Q . HJ would havJ 
! 

reviewed this document 
I 

before sign~r 

A. W~, 

assuming 

git? 

ld have r$viewed the document? 
! 

I'm 

Q. 
i ' 

D~c you speat at any time with him when 

you prepareJ 
I 

A. 

Q . 

A. 

or after you prepared this document? 

I don't believe so. 

did it get to him to sign? 

s placed in an envelope and the desk 

officer rev!ows it. 
i 

Q. 

Joseph? 

I 

D4 
i 
I 
i 

ik officer! at that point was Myron 

! 

A. I i ,,ould believe so. 

i 
Q. T,~re's no sreaking of words? There's 

just puttinf it in an invelope, review it? Then 
i 

after he ret 
I 
! 

A. W~ 

answe~? 

Q . 

officer 0th¢ 
I 

ews it, where does it go? 

ch questibn would you like me to 
I 
I 

! 
I 

I 

ight. We I, 11 break it up. 

there any discussions with the desk 

than just putting it 
I 

in an envelope? 

A. I* my partichlar case no. 
! ! 

I spoke to 

Lieutenant +•~nzler who; was the ranking officer. 

i 
I 
l 
i 

Lexitas Court Reporting 
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Whja t 
1 

did you speak to Lieutenant Wenzler 

I 
LOOMBA: ~ou mean other than what he's 

I i 

test1i fied to? 
I 
I 

M~. OEMIRAYAK: 

reme~l:er speaking 

I 

' .I 

MR. LOOMBA: No. 
! 

Correct. He says he 

to the lieutenant. 

No. 

N~, I never ~aid that. 

That's 

M~- LOOMBA: He didn't say that_ He said 

-- we're t~Jking over each. Otherwise, don't you 
I 
I 

ask your qu1!tion, Caner. We'll do one question at 

a time. 

Q. I l1eard you ~estify before that you don't 
I 

i 
recall any dcnversations you had with Lieutenant 

i 
i 

Wenzler regaji ding this ,case. 

I 

S~ now you s~id you spoke to him. So 

what did yoj 
I 

speak to Lieutenant Wenzler about? 

A. T~ct's not what I said_ I stated 
! 

Lieutenant WE nzler was,! also, in there during the 

interview atjc 
I 

that he was advised of everything. 
I 

I ,i 
' 
i 

also, told him that he's the one that 

I believe h~ contacted the Westchester County 

district att=crney. 

M~ LOOMBA: Sorry. 

I 
I 

Lexitas Court Reporting 
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I 

i 

Q. W~E Lieutenadt Wenzler in the room when 

you 

i I 

questio1'd Fishman and Elliot? 

A. H~ was in an~ out of the room. 
I 

i 

I don't 

i 

remember at it hat 
I 

parti9ular room if he was in or 
' I 

I i 

out, but he jtas superv~sing the investigation. 
I 

Q. D~c he ask any questions of Mr. Fishman? 

A. I Jc on' t reca~l. You have to ask him. 

Q. D~ 
i 

you rememqer the sum and substance of 

I 

what you sa~c and what Wenzler said to you? 

M~ LOOMBA: ~sked and answered. Go 

ahead, answ~l again. 
I 

A. T~.t there was probable cause to make the 
1 
I 

arrest and ~lat the vidlation of the order of 

1 
protection ~.s valid. 

Q. 

A. 

about. 

Q. 

and what 

A. 

I 

said that? 

stated what was our conversation 

i 

i i 

I !i aid what \-{ere the words stated by you 

wo~c s were stated by Wenzler? 
I 

i 
I\< on' t remember verbatim. 

M~ LOOMBA: ~e gave you the sum and 
I 

substance o~ 

remember th~ 

the conve~sation. 

precise wdrds. 

He said he couldn't 

Q. 

I 

M~ 
I 

DEMIRAYA~: Alright. 

D~c you both 1ever speak about Mr. 

I 

Lexitas Court Reporting 
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Fishman's d~iability? 

A. 
i 

Q. Wtj, t was 
! 

staied by you and/or Wenzler 

regarding M~ Fishman' disability? 

A. I ieiterated to my lieutenant what Mr. 

Fishman sta~i d to me. 
1 

I believe the screening 
! 
I 

officer, al•c, spoke t+ Mr. Fishman during the 
! 

booking pro ➔ i1ss which •e'd have access to the 

video. 
' i 

ri1a going to'assume, because I didn't 

watch it, t~i the stat~d his disability and it was 

determined {hat we wouid have accomodations made 
I 
I 

for him so lhat Miss B~levar could take him. He 
i 

would post ~1~il and he! could return another date 

instead of *i~ing in th~ holding cell for the 

weekend. 

Q. S CD was, in fact, a determination of the 

i 

City of New Rochelle P~lice Department Mr. Fishman 

was 

I 

disableJD ! 

A. 

M+ LOOMBA: Objection. You can answer. 

rl aon't know: what an official 

determinati~D of the pplice department would be 
! 

" 
during the taekend. Lleutenant wenzler is my 

ranking off!t:er. 
·, 

He m~de a decision based on 
! 

however he facided to, and that was what we did. 
I 
I 

I 

I 
Lgxitds Court Rgporting 
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i 

W e :11 1 , L i e u t e n la n t W e n z 1 e r f e 1 t M r . Fishman 
I 

, I 

d i s ab 1 e ctl! b u t y o u d i ict n o t , r i g h t ? 
:j I 

M~. LOOMBA: O~jection. 
i 

A. T hja t ' s not w hla t I said at a 11 . I said 
J ! 

Lieutenant wjenzler madei a decision based on his 
i I 

synopsis of !the situat~on, what was claimed, and he 

made a deci~_,j • on to relejase Mr. Fishman so that 
! 

' i 
medicai att~~tion, if 4eeded, cou1d be given to him 

and he does~' t have to !be housed in a cell 
·r 

unnecessari~l. 
I 

I 

Q. If! you were he ultimate decision-maker 

would you haj\ e allowed Mr. Fishman to be released 

without bail: 

A. I 1 111 not the decision-maker. 
I 

Nor would I 

make assumptj~ons like ~hat. 
I 

Q. W~1e you tolq --. 
! I 

wd 1, you diqn't -- you told us before 
I 

you didn't JE lieve his disability. 
I 

A. I i! aid based off our conversation I 
11 

l 
didn't see ~JY reason tlhat he couldn't understand 

or had a lu1 d convers~tion where he didn't. 
i 

Q. As a result, !you felt that he did not 

require any le ccomodatidns or modifications in the 
' I 

police encoJr ter, corn:)ct? 
i 

A. 

I 

He didn't ask fo~ any. 

Lexitas Court Reporting 
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Dijc he ask to go home and not be put in 

! 

' 

th11t I relc11ll. 

sd it was 
,, 

l 

cteicision? 
! 

I 

prcvided to him at Lieutenant 

O~cy. His d~cision that he was disabled 

I i 

l~tting him gjo home? 

M~ LOOMBA: tjbjection to form. 

I~ was his dJcision based on 
! 

circumstanc~i to show leniency. Not hold Mr. 

i 

Fishman in~ jail bloc~ for the weekend. To 
I 

receive the 1ort of mo4ified protocol that would 

have to be ~1 sued. 
'I 

L~1utenant W~nzler made a decision based 

off of whom~~ er he may lhave spoken to as ranking 
I 

officer andj, s the off.ilcer in charge of that day. 
I 

W~ct goes in~o that consideration and 

what decisi~r is made ~ou have to ask him, sir. 
I 

' 

Q. D~c you revi~w any medical record of Mr. 
l 

Fishman at ~ry time during this investigation? 

A. 

Q. 

I 

I 

i 
D .J; c 

I 

sorry. ~ay that again. 

you reviJw any of Mr. Fishman's 
i 

medical recdids? 

M~ LOOMBA: ~orry, Caner, you cut out the 

i 
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i 

I 

first time J,d then 

JJme. So 
'! 

we lwere talking over each other 

the second 

question. 

j~st please restate the 
i 
I 
I 

Q. you revielw any medical records of Mr. 
I 

Fishman in ~cur 
I 

invest gation? 

A. N~ 
I 

,, 

Q. D~c you have access to any medical 
,, 

records fro~ the corredtions department for any 

prior incar~E ration of 1Mr. Fishman when you did 

your invest~cation? 

that? 

I 

A. 

Q. 

Nd 

I 
Dq you know if Lieutenant Wenzler did 

i 

i 
A. Yq1 have to (ind out from Lieutenant 

I 

Wenzler, si~ 
! 

i 
Q. D.:ilc anyone h~ve any access to any 

! 
I 

correctional health reqords? 

A. 
i 

I ! clon' t. Yo~ have to ask Lieutenant 

wenzier wha1 his 
I 
I 

Q. D1 you agree iwith the determination of 
I 

I 

your rankin~ officer tq let Mr. Fishman go and give 
j 

him leniencj 

A. 
i 

I 1clon 1 t have an opinion on the matter. 

Q. 

purposes 

W~ 1, I'm as 
! 
I 

of! his depos 

ing to you give one for 

tion. Do you have an 
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A. 

answer. 

Q. 

I 

I 
I 

LOOMBA: tjbjection. 
' i 

N~i-
! 

M~. LOOMBA: ~•11 object. 

I 

i i 
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That's his 

0J2 y. Regardless as you not having an 

I 

opinion fro~ your inte~actions with Mr. Fishman 

that day, Y~l 

I 
a ccommoda ti olr 

did not feel he required 

to speak with you. Is that fair? 
I 

A. Can ~ou repeat that? 

Q. Ktjc wing what 'We know now, and knowing --

rememberingj~ hat your interactions were with Mr. 

Fishman tha 
I 

day, it Wi>!S your opinion that Mr. 

Fishman did Jr ot require any accomodations because 
' 

he was 

A. 

Q. 

opinion 

spea~·ng with you with no issues, right? 

cJirect. No~ did he ask for one. 

i 
Bui 

I 

i 
thatj, 

' 

aside from him asking, it was your 

whether ~r not he asked, he did not 

require any !n odificatidns because, in your view, he 
' ' 

wasn't disal::1 ed? 

A. 
i 

B~jng the fa~t that he said he was 
I 

disabled an4 did not a~k for accomodations and he 
I 

was able to j1 ave a luc~d conversation where he was 

able to spe~} , unders tJnd, 
I I 

and interact with me in 

a normal ba~ s, 
! 

then t~e answer would be yes. 

I 
I 

j 
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I i 

Q. W~En Mr. Fis~man said he was disabled 

I 
what was yo~1 obligati~n to determine whether he 

: 
: I 

,.j! I d ' was disable'1 and then tJo provide an accommo ation 

under your ~rderstandi~g of department policies and 

rules in 20* 
l 

and the ~raining you received, if 

any, relate~ to disabijities? 
I 

A. 

was long. 

Q. 

C~J you reph~ase that? I'm sorry. That 

! I 

I 

S~J e. It's fine. 

I 

W~i twas you~ understanding as far as 
I 
I 

what your o~ igation w~s after Mr. Fishman said he 

I 

was disableq What did you have to do pursuant to 
I 

i 
the rules a~c procedures and your training? 

l 
I 

A. Yq1 have to q:heck the MLT. 

Q. I I\ ould hope 1 that you would know that. 

i 
So I'm sayiqc in that situation what are you 

supposed to [co as an oifer? 
i 

M~ 
i 

LOOMBA: toucan testify to your 

understandi1,~. 
i 

A. I~ s my unde*standing if he asked for any 
I 

assistance, n any kin~ of way, we would offer it 

to him. 

Q. 

disabled? 

A. 

I 

Wl, t about i:¢ someone says that they're 
i 

Ii would dep~nd on the disability. 
i 
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: : 

Q. Soi would you lhave the obligation to 
: 

determine w~ct an accorrjmodation a person would need 
i I 

under the c~l1 cumstancesl? 
I 

M~. LOOMBA: Wait. Are you -- are we 

having a hy],c thetical 

the words I '111 disabled 

Is that you question, 

~here the person just uses 

.but didn't further explain? 

Caner? That the way it read 

on the ~eco~c 

Q. M~ question ts when an officer is present 

with a persdr who says they're disabled, what is 
I 
! 

their oblig~1 ion with tespect to that person that 

they're int~ acting wi~h? What are you supposed to 

do? What a:ih you not supposgd to? 
I 
I 

LOOMBA: tou can answer 
' 

that question 

to your und◄ i standing. 
I 

A. 
I 

M~ understanding is to find out what the 

I 

disability ~! 

Q. o find out what Mr. 
j 

Fishman' s d.:ij: ability was? 

A. F~1 hman stat,d he had a cognitive 

disability. 

Q. D~1 you expl re that any deeper? 
I 

M~ LOOMBA: Wait. Let me object to 

form. Go a~uad. 

A. Ii sked him Jhat that would entail. 

I 
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A. Th~t sometimels he had no problem 
,1 I 

understa.ndin~ or spea.kilng. 
i ' 
I 

Q . H eij t o l d you tih a t ? 

A. 

Q. 

A. 

i 

E~cuse me? 

An~ he told Jou that? 
! 

Q. I~ response tjo hearing that what did you 

do? 

J A. I Je~ked him ~f he had a prob1em 
I 

,i ! 

understandi~c;; or speak~ng at that time and I kept 
i I 

asking him. Excuse me.• 

there 

going 

time 

that, 

Q. Wtjc t did he say? 

A. N~. 
i 

Q. Dijc he ask fdr a notetaker? 
I 

i 
A. N~, not that I recall. 

I 

Q. D 
.. I 

J..i C he ask f~r a disability aide to be 
I ! 

with 11· m to help him understand what was 

I 
i on? 

A. Nd, not that ;I recall. 
I 

Q. 0 ij C y. He haq told you he had a difficult 

I I 

in und~Jstanding ~ords sometimes. And after 

you c~rtinued 
i 

I 

intlerviewing him without any 
I 

accomodatiod: 
I 
I 

I~ that correfct? 

Lexitas Court Reporting 
800-678-0166 



(1) 

(2) 

(3) 

( 4) 

(5) 

( 6) 

(7) 

( 8) 

( 9) 

(10) 

(11) 

(12) 

(13) 

( 14) 

(15) 

( 16) 

(17) 

( 18) 

( 19) 

(20) 

(21) 

(22) 

(23) 

(24) 

(25) 

A. 

i 

i 

[Page 89] 
December 1, 2023 

i i 

H~ didn't sa~ it the way you just stated 

it. He sai~ sometimes 'he has problem speaking or 

unders tanditj~ 

Q. After ihearing that, you proceeded 

with the in -d E r view without an a cc o mm o d at ion , 

correct? 

he said. 

i 

LOOMSA: Qbjection. 
i 

G~ ahead. 

That's not what 

A. I : i tated if ije had a problem and needed 

me to repea~ myself, j~st say it the way you said 

to me. ThaJ I would r~peat myself, okay? 

needed any ~olp, okay, 
1 

that we would help. 

would help 4, t to the best of my ability. 

H~ did not a$k for any kind of 

If he 

That I 

consideratiqi that I r,call. Nor did he ask for 

any assista~1te. He ha4 a perfectly lucid 

conversatio~ and was t~lking to the fact he was 

showing me 4,1xt messag~s on his phone regarding his 
I 

conversatioii.i with his• daughter. And I believe how 
I 
I 

he thought ~41 was righl for what he did. That it 

was his tur~ to see his kids in summary. 
I 

i 

Q. sq 
' 

stand by yo~ 

based on ~hat you just said, you still 

testimoni that you did not believe 
i 

Mr. Fishman!' as disabl~d that day? 

A. Ii snot my 4etermination whether he's 
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officially ~i sabled or lnot. He had asked for no 
' , ' 

assistance w:ji th regards! to a claimed disability. 

Q. 

right now. 

That's all 

Of!f icer, I'm 'asking a specific question 
I 

~as he dis~bled or not on that day? 
I 

I I 

D'm asking ~ou. Stop beating around the 

bush. Wash~ disabled or not? 

' MA. LOOMBA: 
I 

Hang on. 

A. I J eally don •It appreciate your tone. 
I 

M~ LOOMBA: ~xact1y. You're kind of --
1 

Q. ~- I don't Jppreciate you beating around 

' 

the bush and wasting m~ time and money on this 
I 

deposition. 

I vant an andwer. Was he disabled? Yes 

or no? And ,ou're not answering the question. 

LOOMBA: ~re you finished, Caner? 

MR DEMIRAYAt: I'm not finished. I want 

an answer. 
i 
: 

MI{ 

Mll 
,, 

an answer. i: 
i 

objection. ii 
' I 

the 
j 

on reco:it, 
i 

won't get i 

a11 

LOOMBA: Are you finished now? 

DEMIRAYA~: I'm not finished. 
I 

I want 

o you can igo ahead and make your 

nd you ca~ go ahead and give colloquy 

' i Have a1great time. But we still 
I 

answer di*ectly even after he's 

basically a4oitted he'J disabled. It's just a 
I i 

joke. I ne~cl a real 
I 

a~swer so we're going to have 
I 

j 

I 
' 
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! 
I 

I 
to call the j.:: udge. 

l 
MR. LOOMBA: ~ want to make a statement on 

the record th at the plaintiff I s attorney has 
I 

' 

adopted and !epp1ied a ~ery argumentative and rude 

tone of voi~E in quest~oning the witness today. 

He's badger~rg the wittjess and it's improper. 
! I 

witness ~s here doing his best to 

answer your le uestions .-.nd we would both appreciate 
: 

I I 

it if you w~tld not -- !if you would stop adopting 
I 

I ! 

this rude a~c badgering tone of voice and combative 
' i 

and argumen1c tive styl- in this deposition. 

YJ1 can go a~ead and answer. Ask your 

' 

questions a~c the witn~ss will do his best to 

I 
answer, but! don't think it's appropriate for you 

i 

to argue wiiJ the witn~ss, which is what you have 

been doing Q' er the 1a~t severa1 minutes. 

sq I'm askin~ you, Caner, to restate your 

question, p~1,ase. Ado~t a polite professional tone 
I 

! 
and manner 4ciing forward in this deposition. So go 

ahead and r~: tate your!question. 
' 

M~ DEMIRAYA*: Hold on one second. I 

want to 
I ' 

res1c•nd to youf statement. 

I lclispute yo~r characterization that I'm 

being rude. i But I wili 
! 

say what's rude is that for 

five years ~1 

I 

this cas~ you've misrepresented the 

Lexita5 Court Reporting 
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:: 
,, 

existence od the audio and video. 
i! 

it. 
i: 

You've withheld 

Y~t I ve, basically, lied on the record 

that there ~csn't a video. You now produce a 

witness who !I) ou haven't shown all the audio and 

video to an~ expect us to be okay with his answers 
i 

which are cdEpletely skewed and sort of pushed by 
!i 

their attor~Ey in a way to protect yourself when 
i 
ii 
I 

you have ba~jcally lied about the existence of the 

audio and vJceo. 
!! 
! 

sq I'm not gding to sit here and allow 

this witnes~ to sit here and tell me I can't make a 
:! 

ri 

decision if n e Is disabled or not. 
!I 

answer. And we're entitled to an 
!i 

going toge~ an answer. 

I want an 

answer. We're 

Stj your witness needs to answer the 

question di~E ctly or, like I said, we'll have to 
:1 

call the ma~Jstrate judge. We're tired of this. 
I 

It's been f~,e years o~ this. Is he disaDled or 

not? That 1 J really the question. 

M~. LOOMBA: Qkay. So I can't leave that 
i 
,I 

unresponded :11 o. I have! not lied ever in this 
•I 

case. As y~, know, we ,have diligently attempted to 

located the I; udio and Jideo. It was found. 

the moment ~1 was found we produced it. 
i! 
'I 
', 
I 

! 

lj 
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'I 
;i 
:1 
!' sd your stat~ment is absolutely incorrect 
'[ 

' I 

and I'm goi~c; to repea~ what I said before. You 

can 

and 

his 

i 
ask youd queseion. 

I 
,1 

profess~cnal manna~ 

best to [l.,nswer it. , 

Please do ie in a polito 

and this witness will do 

So go ahead. 

Q. 
I 

Oni December ~5, 2018, are you able to 

come to a ctdterminatio~ whether or not Mr. Fishman 

was 

I ' 
I 

a person with a 

A. A9c ording 

I 

Q. Wtj c t was 

A. AJc 
' 

ording 

Q. Ad< ording 
j 

i 

disability? 

to hio claim 

the :answer? 

to his claim. 

to •you, as a 

yeo. 

public servant 

interacts w~1 h citizenJ, who has to make sure 
I ! 

you're effeq ively accdmodating a person who's 

who 

disabled, it your o~inion on December 15, 2018 

that he was ii< isabled? ,Yes or no? 

A. I, ccomodate4 his claim by him telling me 

i 
he's disabl~c 

'! 
So acc~rding to that, I have to go 

by that. HJ, ever, dur~ng our conversation he did 
! 

not ask for , ny assist.._nce. 

Q. Sc I'm try in~ to find a word that 

characteriz 

testimony. 

polite way. 

the ridi1ulousness of your 
' 
' I 

ind I'm trting my best to do it 

But the aJswer you gave us does 
i 

answer the c1 estion thJt we've asked and is 

i 
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I 
I 

i 

unacceptabl, 
'I 

stj 

I 

again, cttd you come to a 

in your iead, as an officer, whether determinati~1 

he was disa~ ed or not} Not as you just said, I 

I 
accommodate4 his claimlby allowing him to ask me. 

! 

That's not 4 ~ answer, rfficer. You're in Federal 
I ! , I 

Court. So J

1

, she disatled or not in your opinion? 

Yes or no? i 

A. ~ording to, his 
1 
I 

claim yes. A. 

Q. st the 
i . 

answer lS yes? Can you answer it 

yes or no? i 

! 
I 

! 

A. Af~ording to his claim yes. I'm not a 

doctor. No¼ can I give you diagnosis. 

Q. 
I ! 

Ii ~idn't ask! if you're a doctor. 
! 

You're 

i 
a police off cer. You have a very, very important 

job. 

A. 
i 

Q. I! 
I 

I 
disability?! 

I 

I 

n asking wrs he 
I 
I 

Is your ahswer 
! 

a person with a 

yes because it's 

clear? Thel ecord says yes according to his 
I 

claim. 
I 

I 'rnj i,aying according to you? 

.i i 

M. LOOMBA: rou can give opinion 

according t~ you whethbr you believe he had a 

l 
disability. I 

I 

not 

A. 1l 
i 

~on' t 

I 

beli~ve 
I 

he had a disability that 

I 
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prevented hi~ from makijng statements or doing 
I 

documents. ~Ille said --

Q. 
I -~ In other words, the answer is no? 

A. TJat's not w~at I said. I don't believe 

he had a di~ability th~t prevented him from making 

i ! 

statements, jll earing me,' and making docisions basod 

on his own j•• based on ~y interview with him. 

Based on wh 1 he said. Video I saw. He seemed to 
I 

I i 

be perfectl~ lucid. 

Q. Y~E or no, was Mr. Fishman a person with 
! 

a disabilit~ on Decembdr 15, 2018 when you were 
I 

questioning !t im? Yes 1r no? 
I 

M LOOMBA: Hang on. Based upon your 

interaction ,ith Mr. Fishman on that day you can 

give your Oi nion as w~ether you believe --

A. 

disabled. 

Q. 

-~ My opinion is, no, he was not 

Why was that so hard? We're going 

to move I on. : 

break. 

I 

M~ LOOMBA: Let's take a quick bathroom 

! ! 

,1 i 

(~lereupon, a recess is taken 
! 

I 
(~lereupon, ti.he proceedings 

i 

I 
! 

·I 
I 

i 

at 12:31 p.m.) 
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CONTINUED DJIECT EXAMI*ATION 

B J. i MR. DEMIR~YAK: 
I 

Q. o~ icer, on ~ecember 15, 2018, was there 

anyone othe~ than Lieutenant Wenzler and Myron 

Joseph that j, ou spoke tith that asked you or 
i 

ordered yoMuj. o arrest Mr. Fishman? 

1 LOOMBA: Objection. You can answer. 
I 

A. N4 that I recall. No. 
i 

Q. DI you know ~udge Schauer, 

S C H A U E ~? 

A. J. ,tge Schaue~? No. 
I 

N~trer spoke with? 
I 

Q. Never hung out with? 

Never seen f~dge Schauer? 

A. T+~re was a Commissioner Schauer. 

M~ LOOMBA: No. He's saying the Judge. 
I 

A. Nk 
! 

Q. H~ fl about the court attorney for Judge 
I 

Schauer? D~ you know her? 
I 

: 

I 

A. N~ not that I know of. 

l 
recall Q. c, 11 you te5tifying at a criminal 

i 

trial where I ~r. Fishmah looked unwell or sick when 
i 

you 

was 

interact~d with hi~ at the police station? 

A. I~ n sorry. C~n you repeat that? 

Q. Dt you recall Mr. Fishman looked sick 

not weli -- unwell: at the police station? t I 
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M~. LOOMBA: qaner, you're cutting out a 
'i 

little bit. ] 
I 

Q. De you recal~ testifying in a criminal 

trial where It- r. Fishma9 looked sick or unwell? 

A. D~Jing the c~iminal trial? 

Q. When ~ou interacted with him --

did you tes1·fy at the criminal trial where he 

appeared to j1e unwell or sick to you? 

A. N41 that I recall. 

Q. H,~e you eve; denied a person request for 

a c c om o d a t i o ~ i f o r c o mm u n i c a t i o n s 

disability~ a language barrier? 

whether it be 

Yes or no? 

for 

'I 

A. I1r~ sorry. Can you repeat that? 

Q. H~• e you ever denied an 

someone to ~lo requested it for a 
I 

accommodation to 

communications 

issue wheth1 based on a disability or a language 

i i 

barrier sue~ as not sp~aking the English language? 

A. N~ sir. 

Miran:~ ri:~' sy::f:::v::ed::~n:i::::ni::::v::: with 

him inside ~le room that wasn't recorded? 

A. 

Q. 

A. 

Q. 

NJ sir. I don't believe so. 
i 

I ~r~ sorry? 

sir. 

not? 

Lexitas Court Reporting 
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Belc a use he r~quested to speak to me. 

MF DEMIRAYA*: Take a break for a 

(itl ereupon, a short recess is taken.) 

(Vrl ereupon, ~he proceedings resume.) 

BY MR. DEMI4J~YAK: 

Q. Ali the time you decided he wanted to 

speak to yo he was under -- he was there already 

under that i 1 □ -12 order, right? 
I 

A. Y~:•, sir. 

Q . Ht didn't leave, right? 

A. Hf was detained. Yes, sir. 
j 

Q. Olay. And despite him being detained, 

you did not advise him of his right to remain 

silent, his ight to an attorney before you spoke 

to him in t~at side room, correct? 

A. Ct'"rect. 

Mt LOOMBA: Hold on. 
I 

Q. Attt looking ~t various legal documents 
l 

I 
that was ini he claim t-'Ir. Fishman? 

i 

Yt~•re cutting out. 

M LOOMBA: ~e can hear part of what 

A. 

you're sayii~. It goe~ in and out, Caner. That's 
I 

the problemt 

Q. H,b~ much time did you spend looking at 

Lexitas Court Reporting 
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the various ~ocuments in the claim Mr. Fishman 

violated beflore you deciided to charge him and 

arrest him? 
I 

A. Arie you referlring to the order of 

protection? 

Correct. 
I 

Q. An~ of the documents involved? 

Order of prJtQction? 
i 

did you spe~c looking at that stuff? 

~isitation? How much time 

A. B11ween Lieutenant Wenzler and myself, 

approximate~~, 15 minu~es back and forth. And then 

follow-up ir,estigation. 

time. 

I couldn't give you exact 

Q. Ojc Mr. Fishman make any statements to 

you in that 1 nterreview room that you felt 

admission 01 a confession of his guilt? 

A. I ,111 sorry. qan you repeat that? 

were an 

Q. Mr. Marc 
1

Fishman make any statements 

to you when 'ou interviewed him that you felt were 

an admissior or a confession of his guilt to you 

violating order of protection? 

A. 

Q. you feel him showing you text 

messages bet, een himself and his daughter 

constituted , n admissi~n of guilt? 

A. 

I 

I clidn' t kno~ the stipulations, so the 
I 

Lexitas Court Reporting 
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answer woul~ be no. 

Q. Di~ Mr. Fishman say anything that would 

make l I d you bel~eve he was confessing that he violate 
1 

an order of j~rotection? 

A. 

Q. 

A. 

Ye1s , I did. 

Ye1s, I did i~ or something like that? 

Nolt that I relcall. 

Q. A4ter interviewing Mr. Fishman, did you 

think that ~ry of his statements he made to you 

I 
would be ne4essary to prove criminal contempt 

against him~ 
i 

:t why not? 

A. 

Q. 

A. B~cause there was enough between Miss 

Elliot and~ ss Solomon. 

Q. O~c y. And please walk me through what is 

the enough liom Miss S;lomon and Miss Elliot that 

allowed you 10 feel Mr. Fishman violated the law as 

as far as c minal intent aside from anything that 

I 
he had saidq 

i 
A. M~is So1omon 1 stated that she had cance1ed 

the visitat~cn. Mr. Fishman had Miss Elliot come to 

the door an➔ speak to her when he was supposed to 

stay away f~cm the hom$. He violated that. 
I 

HE violated ijy making contact with the 

i Lexitas court Reporting 
800-678-0166 
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child. Miss !lliot subotantiated and corroborated 

Miss Solomor. s claim not only to saying it to her, 

but saying J ◄ to me. ~nd that she knew it was 
i I 
. I 

wrong in th4 violation[ 
' ' 

And she, also, said Mr. 
i : 

Fishman hav11g text me.sage conversations back and 

forth with~ s daughter was a violation of the 

other stipu~ tions in one of the orders. 

Q. A~ put together you had enough, right? 

A. Yt•, sir. 

D

1

.!1 

you indep~ndently recall your 

testimony a criminal trial? 
I 

Q. 

A. sir. 

Q . 
NStl 

if I was to tell you that we reviewed 
j I 

the criminat trial transcript of your testimony in 

which you t+,tified that Mr. Fishman was subjected 

to a full st,y-away order, would that be a correct 
! 

assessment~· your inv~stigation or an incorrect 
I 

assessment t your 
i 

investigation? 

A. I n sorry. Can you rephrase that? 

didn't hear ~he first part. 

Q • 

stay-away 

A. 

Q. 

there's an 

Wfs Mr. Fishban subjected to a full 

of ler? 

yt s. 

A~j you're stating that even though 
I I 

~-der allow~ng for visitation? 

Lexitas Court Reporting 
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A. 

Q. 

I'm not underistanding the question, sir. 

When you say there was a full stay-away 

order, are ylou considering the order that allows 

h i m s up e r v i s le d v i s i t a t i ! o n ? 

A. That I belieJe is the stipulation within 

the order of protection. Yes, sir. 

Q. Wctldn't that make the order of 

protection nlct a full stay-away order? 

M~. LOOMBA: dbjection to the form. You 

can answer Jc 
I 

the best of your understanding. 

A. Okay. From ~y understanding and 

verbiage, I ltelieve that I remember from the order 

it is a full stay-away order from Miss Solomon and 

her childre11 And the bottom line there is a 

provision slating any stipulations from family 

court, okay, allow certain leeway in that. However, 

it is consi ,El red a full; stay-away order. 

Q. S~ full stay~away order with an asterisk 

that says tri re are stjpulations that may allow for 

less than a ull stay-away order? Is that what 

you're sayirc? I 

A. 
I 

allowances for visitation. 

However, shE s -- however, they are dictated to 

exchange chj 

supervision. 

dren under court supervised 

Lexitas Court Reporting 
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Q. 

trial? 

A. 

Q. 

i 
l 

.L 
D1)L; you testify to that in a criminal 

I Id on' t recalil. 
i 

If you were ~sked about the order of 
! 

protection ~r order fo~ you give a complete 

s ta t em en t , wl c u l d i t r e q u i re you to s a y that , ye s , 

it's a full Etay-away but there's, also, 

stipulations 
i 

that allow for some leeway? Would 

that be a fi.;]l answer? 

MF. LOOMBA: Objection to form. 

yeah, you cer answer t~e best you can. 

I mean --

I 

A. I 1hink what iyou're trying to ask is that 

there's two jorms of orders of protection in New 

York State. And I can only say for New York State 

there's a rejrain from:order and a stay-away order. 
I 

Those are t~E only two forms of protection. 

s~ if it's a stay-away order, -- it 

states stay~, way order~ it would be considered a 
I 

stay-away. fit says 'refrain from doing certain 

behavior, tli t would be considered refrain. 

I hope that, nswers your question. 

Q. TL 

still say ii 

there are s~ 

A. Yo1 

nk you. vfhat I'm asking 
! 

s a full stay-away order 

pulations that allow for 

, there's 
I 
!stay-away and 
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it says stay•- away, it's full stay-away order. 

Q. An!c in order !to completely explain the 
I 

situation to someone s~ch as a juror on a criminal 

trial, would you agree with me that you would have 

to exp 1 a in tic that person that it is a f u 11 

stay-away or!cer but there are some provisions for 

leeway? 

MF. LOOMBA: qbjection to form. You can 

answer. 

A. I tould state what the order states and 

the stipulatjons. 
I 
I , 

Q. O~c y, but in !order to give a complete 
! 

statement y9l couldn't just say a full stay-away 

order, corr~c t? 
I 

M~ LOOMBA: Qbjection. 
I 

A. T!'.ct's not wtlat I said either. An order 

is either a Jefrain from order, sir or it's a 

stay-away oJc er. There's no other. If it's 
I 

classified cl one, l.• t I _j 1:1 one. 
I 

If it's classified as 

another, it' i another. There's only two forms, 

sir. 

Mr. 

Q. O} i y. I'll ask another way. 

A. O) • y. 

Q. We 1 ld it be an accurate to tell someone 

Fishman ,1 as subjec1 to a full stay-away order, 
I 

Lexitas Court Reporting 
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period, with respect to Jennifer Solomon? 

A. 

Q. But didn't yo~ just say that? Withdrawn. 

MR. LOOMBA: olon' t argue with him, Caner. 
I 

You a:sked it. He answelrecl it. And now you'ra 

going back t~ try to argue with him. You know 

that's not p!zoper the way. 

YOlt: keep going back and back and back to 

~cu can cla~ify his answers but you're 

not doing t~at. You're arguing with him. 

it, okay? 

M~. DEMIRAYAK: He refuses to give the 

correct ansJEr. That•~ fine. 
I I 

M4 LOOMBA: ~eah, that's your opinion of 

what the co,Ject answer is, but he's the witness. 

He gets to ~jve the answer to the best of his 

ability whMi~l he's doirlg. 

J DEMIRAYAR: The witness here admits to 
I 

facts. The~ when asked to answer it directly, he 

beats aroun~ the bush. It's just a game and I'm 
I 

sick and ti+ d of it. i 

Q. W~, t I'm asking --

M~ LOOMBA: i- We're not exactly having a 

great time i' 4 re. 

ask them. 
1 

If you have any more questions 

Q. rJ 
I 
I 

it an acciirate 
! 
I 
I 

statement -- leaving 

Lexitas Court Reporting 
800-678-0166 



( 1) 

(2) 

(3) 

( 4) 

(5) 

( 6) 

( 7) 

( B) 
I 

( 9) 

(10) 

(11) 

(12) 

(13) 

( 14) 

( 15) 

(16) 

( 17) 

( 18) 

( 19) 

(20) 

(21) 

(22) 

(23) 

(24) 

(25) 

[Page 106] 
December 1, 2023 

out the fact that there are stipulations allowing 

for supervised visitatibn pursuant to these orders 

of protectioln, would that be an accurate depiction 

of the entirle order that Mr. Fishman is subjected 

to? ' 

MR. LOOMBA: dbjection. He answered it. 

Go ahead and answer again. 

it 

it 

A. s41, if you ~ead the order of protection 

states s~c y-away or~er. If you read the other 
I 

says ref~.;in from. iit's a refrain order. It's 

one or two 4Jassification. 

Q. sd how i::i Mr., Fi::ihman allowed to have his 
I I 

visitation~ th childr~n and not be in violation of 
I 

the full st1.\-away order? 

A. S~ pulations that are involved on a 

stay-away 01~er. 

Q. S~ having supervised visitation would not 

be consider1< a violation of that order, correct? 

M, LOOMBA, dbjection. 

I~ accordanc~ with. However, A. 

Go ahead. 

the court 

dictates suJ1 rvised viJits for the children. That 

would exclu~•• the stay1away part from the children, 

yes. HowevE , it's stl11 a stay-away order, not a 

refrain. 

Q. Bl not a 1oq,ooo million percent 

Lexitas Court Reporting 
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I 
stay- away o rtJ: er? It's a stay-away order with 

stipulations, right? , 

A. If ~ou•re trJing to understand how New 
i 

York S tat e ill: sued pro t elc ti on I can ' t give you a 

better answe11 . It's onie or two. It's either 
I 

stay-away oJcer or it's refrain from order. 
j 

can't -- 1 

I 

Q. _JI don't care. 

happened in It his case? i 

I want to know what 

I . 
I 1111 explainiJg to you. 

I 
A. 

M~ LOOMBA, ~ang on. Wait for the 

question. ~i k the question again. 
I 

Q. A~: urning you used the words full 

stay-away o+ er in the criminal trial, would that 

be an accur~1 e description of the order Mr. 

was subject~< to? 

A. 

Q. 

M4 

y+ 

LOOMBA: Jbjection. Go ahead. 

Ai, it would still be an accurate 

1 I 

description ,Df the ordJr he was subjected to 

Fishman 

despite the , tipulations allowing for leeway? 

Yes or no? ! 

A. YE . : •. 

I 
j 

Q. D ,a you everitell the jury 

were these • ipulation$? 
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I ~on't recall the testimony. 

Do you feel t
1

hat it was important for the 

jury to kno~ that 
I 

alt h olu g h it ' s a f u 11 stay- away 
I 

o rd e r , he c oil l d - visiJation? Do you feel that was 

important f91 someone to know? 
,, 

A. S~l ry. Okay .I I don't know if it was 

introduced ~ith anothe~ witness or other Counsel. 

Q. A,, you comfortable with testimony in 

which you'r1 only stating that, yes, he was 

subjected t9 a full stdy-away order and nothing 
I i 

else is sta~i d regardless of stipulations? 

Would you hji' e been comfortable with that being 

truthful an accurate ~ith respect to the order 
1 ! 

that Mr. FMi1l man was ciaimed to have violated? 

, LOOMBA: Objection. You can answer. 

I~ it was a full stay-away order, yes. 

I' 

I 

it wasn't 1 you 
I j I 

A. 

Q. would not be comfortable 

with leavin1 out those: stipulations? 

M' LOOMBA: ~bjection. You can answer. 
I 

A. T1111n it woult be refrain from order. 

It's classiJi, ed full stay-away, sir. 

Q. S1 pulations would make it a refrain from 

I I 

order? Is 1nat what y6u're saying? 

A. 
1 

I 1 itt saying 
I 

f+ll stay-away order and the 

stipulation:• would neg!te that for part of it 

Lexitas Court Reporting 
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l 

long as it's in tune wi~h what the court decides 

and dictates for superv~sion. 

Q. Wo iuld you be comfortable leaving out the 
I 

fact that thr re were st ipulations? Yes or no? 

M:R.. LOOMBA: O.bjection to form. You can 

answer. 

A. rf' I was asked for stipulations then I 

would give tlh em. It's still a valid full stay-away 

order. 

Q. I'lrr saying that assuming you're not 

Jou feel comfortable with directly askled, would 

giving an a~~wer that 

without beiJ~ asked? 

ability to ~ay it? 

left out the stipulations 

and 

A. Y~s 

M~ 

I answer. i 

A. 

Q. 

in this case· 

A. 

With you just having the 

LOOMBA: dbjection to form. Go ahead 

stay-away order. 

ever been served in the lawsuit 

I Jecall so.j I believe so. 

MF LOOMBA: ou•re talking about the 

original la,suit was he 

that your q1Estion? j 
MF DEMIRAYA : 

sorvod with proeoss? Is 

Marc Fishman versus New 

Lexitas Court Reporting 
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Rochelle an&• hundred other people including Lane 

Schlesinger. 

Q. Wefr e you everl served? 

MIL LOOMBA: Hie wants to know if you 

copy of the summons anJ complaint way back? 

A. 

Q. 

A. 

I l::lelieve so. 

Hcv were you served way back? 
i 

I ll elieve at I the time Detective 

Lieutenant F.Eynolds served me. 

got a 

Q. Nev, are you aware of any attempts to 

serve you ir 2021 or 2q22? 

A. 
I 

I~ 

i 

regards td, sir? 

Q. Tr s lawsuit or an amended lawsuit or 

someone tryirg to serv~ you with papers in this 

case in the ast three years? 

A. I 1ouldn't know if I wasn't served, sir. 

Q. We 1, you wol ld know if it was coming to 
I 
I 

your house. ! 

A1E you awar~ of anyone coming to your 

house or faf ly member~• house or an address you 

used to be J1~1e to try to serve you in the last 
I I' 

i 

three years' I just w~nt to know if you were aware 

of it? 

A. I 

Q. D 

'j lon' t beli~ve so. 

d. you refute service, sir? 

Lexitas Court Reporting 
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A. I jlUst said I don't believe I was 

attempted to get served. 
i 

o. I'ill represent to you that my office made 

9 or 12 attempts to serve you with the amended 

i 
l aw s u i t i n tit i s c a s e . 

l 

We have multiple addre55e5 
i 

inc 1 u ding y 4l r p 1 ace of' work and you were 

served. we4E you ever made aware that we 

I 

these attemr:ts? j' 
A. I con't beli ve so, sir. 

not 

made 

Q. Blt you were aware this lawsuit existed 

against you~ 

A. I 1 as aware. I 

i 

MF LOOMBA: When you say this lawsuit, 

you're talk~Ig about t~e original one where Marc 
i . 

Fishman was 11 ro se? I 

M➔ DEMIRAYAK: It's one case number. 
I 

whole case. I Doesn't m~tter whether it's been 
I 

altered or Jc t. It is lone case. 19-CV-265 NSR. 
1 

I 

LOOMBA: $0 what's your question? 
! 

The 

Q. question is you were aware that this 

lawsuit, 

A. 

Q. Alj( 

would allow' 

were a prop' 

case numqer, existed against you? 

you were !made aware at the time that 
! 

ou to properly mount a defense if you 

defendan1, correct? 
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M~. LOOMBA: Objection to form. 
I 

I 
I ~on't understand what you're asking me, 

We!re you ever prejudiced in your ability 

to respond tic or defend this case? 

know what 

Q. 

MB. LOOMBA: 

h~ means? 

T~E WITNESS: 

I 
C~r 

I 

dbjection to form. Do you 

No. 

M~. 

you reph~ase that? 

LOOMBA: Jou know what he means? If 

you don't te l him you idon' t understand --

Q. -- Were you Jver prejudiced or prevented 

I 
in any way tc properly 1 mount a defense of this 

case? 

A. 

Q. 

thg ca s g 

A. 

Q. 

Ne 

I 

twice succef 

A. 

in getting 

were, yes. 

was dismissed against you 

I 

fully, corlrect? 

elieve so, yes. 

Q. 

Ij;l 
A < , yet, wh1n the case 

to acceptj service? 

was amended you 

still refus~c 

Ml LOOMBA: No. Objection. 

A. I I ever said that. 
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I 

MR. LOOMBA: H~ said he was aware of 

efforts to t~IY to servel him. 

Q. whjen were you made aware that the amended 
I 
I 

lawsuit was !filed in this case? 

A. I 11ecall Mr. ;Loomba told me. 
i 

Q. o~ja y. 
I 

M~. LOOMBA: ~e careful about disclosure 
i ' 

communicati~r s between iattorney and client. 

I i 
M~. DEMIRAYA~: Well, Mr. Loomba, 

, I 

are not pri~jleged. i 

facts 

.1 J 
M~. LOOMBA: nderstood. I get that. I'm 

·I 

just cautiotj.ing -- 1 

MFI DEMIRAYAJ: -- Opinions are 

privi1eged. I'd never ask £or that but £acts aro, 

you know, nc1 privi1eg~d. 

sd the fact ~snot 

statement, ~1 t yeah, please be 

Q. a privileged 

careful what you say 

so Mr. Loom~, doesn't ~et upset. 

notified 

notified 

sd 
I 

you and/or ~-
I 

time to ser~1 

you? 

what I'm dsking 
! 

amended 11wsuit 
I 

you 

was 

is after you were 

filed, were you 

the plaintiff was attempting to serve 
I 

de an appiication for an extension of 

you beca~se of difficulty in serving 
I 

WE e you evei made aware of the attempts 
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to serve you? That's t~e general question I'm 

asking? 

A. 

Q. 

service? 

A. 

Q. 

the best 

A. 

Q. 

you at? 

A. 

10801. 

Q. 

i 

I don I t blelieve so. 
I 

Ok1a y. D id a nly one t e 11 you no t to a c c e p t 

No. 
i 
I 

I 

I 
i 

! 

I~ someone was to serve you today, what's 

ad~1ess to sere you at? 

W~lk. , 

WHct is the Jest work address to serve 

I ! 

41 North Ave~ue, New Rochelle, New York 

Wr c 's authortzed to accept service on 

your behalf ,t work? 

A. DEik supervi~or. 
! 

I ! 

D9 you have ,o be on duty when you're 

served or t~E y can accSpt for you? 

Q. 

I 

A. 111a assuming :they can accept for me or 

you can spe~l 
I 
'I 

to Detec~ive Lieutenant Wenzler. 
I 

Mlf. LOOMBA: Jy the way, sorry to 
I 

interrupt y~,. All th~se questions relevant to Mr. 

Fishman's A411ricans Wi'h Disability Act claim 

Ne➔ Rochelle. against the C'ity of I don't really 
! 

think -- I i~oan I know that's relevant. 
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I 

an objection ~ut I do t~ink you're -- you can't 

really use t~is depositjion to ask any question that 

you want. Jnd you' re slort 
I I 

of veering so far off 

' 

from the sub'lject matteri of Mr. Fishman's lawsuit 

that you're almost in ~n area where I would say to 
I 
I 

him it's pal~ably impr~per; don't answer. 

Sc that out there. I'm not 

telling him 

just puttilng 
! 

that yet, but 
I 

I don't see how this has 

anything to < o with Mr.' Fishman' s case. But go 

ahead and c~rtinue. 

M~ DEMIRAYAJ~ It's complgtaly rglgvant. 

Your witnes1 refused tq accept service. There's a 

possibility c new lawsJit will be filed against 

him. So we~Je entitle~ to know after making 9 

attempts ani get the order extension time to 

serve. How ~owe serve this person that's 

impossible 1• serve? 1 think it's okay to find out 

so we don't lave to do !it the harder way. 

I •hink it's 'completely relevant to find 

out why that resulted in 

dismissal oj the case gainst him. Was completely 

relevant to he facts. 

Ml LOOMBA: ~ou may have an opinion, Mr. 

Demirayak, li1 t there's no evidence on this record, 

or anywhere olse, that this witness refused 

Lexitas Court Reporting 
800-678-0166 



( 1) 

(2) 

(3) 

( 4) 

(5) 

( 6) 

(7) 

( 8) 

( 9) 

( 10) 

(11) 

(12) 

( 13) 

( 14) 

(15) 

(16) 

( 17) 

(18) 

( 19) 

(20) 

(21) 

(22) 

(23) 

( 24) 

(25) 

service. 

[Page 116] 
December 1, 2023 

So,, you know, make sure that when you're 
! 

expressing tings in your opinion, you properly 

I 
qualify the~ and not --, 

M1. DEMIRAYA~• -- It's not opinion. It's 

MJ. LOOMBA: :

1

- and not express them as 

either fact~ or, you k ow, •ho doci ■ ion ■ £ • cour• 

that, you k~cw, you've :been mischaracterizing 

repeatedly ~l'roughout ~he deposition. 

fact --

MJ. DEMIRAYAJ: It's not opinion. 
i i 

It's 

fact, Mr. L1cmba. We'll move on. 
I 

Q. s~ who was authorized to accept service 
' I I ! 

for you at tle police 4epartment? 

Lieutenant? That's whJ you said, correct? 

Is it 

A. Cc1rect. 

Q. 

RDO or on 

it does n •it 

I 
I 
I 

d tf 1 y? Where1er 

matter whether you're on 

you may be they can still 
] 

accept 
.i servj c 

I 

e for youi 

Ml LOOMBA; l'm di~ecting him not to 

answer that <lues tion. Call the Judge on this, 

Caner, okay': 
J 

him. I'd 14• 

not going t~ 

easier £or ~. 

Go ahead, pick up the phone 

e to have!that conversation, 

answer anf more questions to 

•u to serv~ him with process 
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he's al read~ said whicl is more than enough that 
I I 

you would n,Ed. And yfu can, also, consult Rule 4 

0£ the fede1~1 rules o! procedure or Section 308 I 

believe it Ji of the C LR. But beyond that, move 

on to the qli ◄ stions th t have to do with this 

lawsuit. 

M DEMIRAYA*: I have many opinions, Mr. 

Loomba. I'1! not goinglto express them to you on 

the record. 

Q. sd couple 
I 

mo'-e questions, Officer. I 

want to get1 ~ou out of here. Thanks for your time 
I 

today. I r~~lly do 

us to get t* s case 

do appreciaib your 

apireciate it. It's allowing 

academy? 

A. 

Q. 

I 

dope in a timely manner. 

time today. 
I 
I 

Wt~n did you get out of the police 

i 
I 

2t06. 

Sihce 2006 h~d you ever trained in 
: ! 

disability +~comodatiohs? 
i i 

A. 

Q . 

Yt •. 

W~l:n and wheke? 
! 

Under what is 

circumstancte? I 

A. w+ do that tkaining every year in 
I ' 

police depat~ment. Yor have to consult the 

training uni~ for the ~xact curriculum. 
i 
I 
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Dild you ever recall receiving training on 

people with 1cognitive disabilities? 

A. I 1c on' t recall. 

Q. Hol"' about communications disabilities? 

A. Ijlc 
on•t reca11 either. 

Q. H I\ e you ever interviewed a person who's 
I 

deaf or har~ of hearing? 

A. Y1f • 

Q. Ha ' e you ever accomodated a person that's 

deaf or hare of hearing? 

A. I c nswered yes. 

Q. I c idn' t hear you. 

Wr, t sort of accomodations have you used 

in the past or or among the deaf or hard of 

hearing? 

A. Ar officer that we work with speaks -- or 

signs. I'm I orry. He has a brother I be1ieve that 

is deaf so 111 knows sign language. 

Q. sq there's an officer that happens to 
i 

know sign 141 guage because he has a relative that 
I 
i 

suffers from a disability for the hearing 

abilities? 

A. YEil 

Q. Arc you've had an occasion to speak with 

a person or nteract with a person who's deaf or 

Lexitas Court Reporting 
800-678-0166 



( 1) 

(2) 

(3) 

( 4) 

(5) 

( 6) 

(7) 

( 8) 

(9) 

( 10) 

(11) 

(12) 

(13) 

(14) 

(15) 

( 16) 

(17) 

( 18) 

( 19) 

(20) 

(21) 

(22) 

(23) 

(24) 

(25) 

[Page 119] 
December 1, 2023 

hard of hearing and requested the presence of and 

use of that lcfficer who would be able to 

communicate 1~ith the person through American Sign 

Lang u a g e , r ijc_:, ht ? 

A, 

Q. U nlc er those in that case, were you 

able to makE a determination, without giving out 
I 

details, whEther or not that person was or was not 

disabled? 

JL Wa j t. I'm not understanding. Could I 

verify that 1hey were deaf or did I verify that 

they undersiind and can sign? 

Q. Fj,st one. Could you verify someone had 

a disabilit 1 to their hearing such as being deaf? 

A. I <an go behind and clap my hands to 

know. If I isten to what he said I accommodate 

him and he c~. d no sign language. 

Q. 

been done 

disabled 

A. 

Q. 

A. 

there anything else that could have 

confirm whether or not Mr. Fishman was 

day? 

Coi firm he was disabled? 

Yi, h. 

I l~elieve through interactive 

conversatioz.: he was able to be extremely verbose, 

talkative, )Ji~d no problem understanding or making 
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determinati~~s, answered my questions. I think 

that determt~ed any question that would have been 

asked just~~ interviewing him. 

Q. B~lt you're not an expert in the 

percentage pli words and phrases that are 

understood, ilthe delay, the difficulty, percentage 

of deficits, you're not an expert in that. 

St, you know, assuming that one 

communicate~ with you but has some deficits that 

you as a me cal expert don't know, how can you sit 

here and te~ me that you didn't think he was 

disabled or I nough to accept his belief that he was 

s u f f e r i n g f ,J I m a c o g n i t i v e d i :s ab i 1 i t y ? 

LOOMBA: Objection. You can answer. 

A. H~, was able to answer me. Not ask for 

assistance., Or have me repeat it. 

Q. wl h him speaking with you, would you be 

able to tel me whether or not he fully understood 

the entire 1( on versa ti on? 

A. ~ii much as a normal interview would have 

been establ.1· abed, yes. 

Q. there's no way for you to know what's 

going on i~ ~is cognitive processing abilities 

whet he r or 111 D t he could act u a 11 y f u 11 y co mm uni cat e 

with you in~ way that you thought he was from your 
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own observations? 

M •. LOOMBA: Wait. Objection to form. Go 

ahead. 

A. Ftlc m my own observation if I ask a person 

how they ar,, to introduce myself, they can answer, 

reply, and !Jrteract with me on what they wanted to 

say. Then t1csed off of just that, that would be 

where I wou~c go from there. 

DEMIRAYAK: Off the record. 

(~"lereupon, a short recess is taken.) 

(ttJ ereupon, the proceedings resume.) 

BY MR. DEMIIU YAK: 

Q. IJ someone comes to the precinct in a 

wheelchair, , nd you see them in a wheelchair, do 

you assume t lat they can't walk or would you ask 

them to get 1 p? 

A. I ,~ould assume they can't walk. 

Q. OJ. y. And you wouldn't have that person 

say somethi;1, to you? 

A. I inean why would I be questioning if 

they' re in i,a wheelchair? 

Q. WjE~ 1 , the r e ' s s t a i r s t o g e t i n t o the 

p r e c i n c t , ri [ h t ? So how would you get into the 

room? 
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Okay. So assuming they got up the ramp, 

they're in flhere, and they're there, so 

automaticalilY you assume they're physically 

disabled. They need some sort of accomodation if 

necessary fbr their mobility, correct? 

M$. LOOMBA: Objection to form. Go ahead 

answer. 

A. 1i they need help with mobility, then, 

yes, I woul~ r 't ask them to verify anything. I'll 

just help tl'lEm out as best I could. 

Q. Ir someone came in with those really big 

dark sungla~~es that some people who are vision 

impaired or. rlind walks in, doesn't have a blind 

person"s guijce sticker and says I'm blind, help me, 

would you a~l that person to take their glasses off 

and look intc their eyes? 

A. I, ould ask what they need help with. 

Just me gui~ .. ng them. 

Q. T~•y're cla.iming they ca.n't see. So, you 

know, they'11 there. They're now going to go and 

be intervie~ Ed by Officer Schelsinger. 

verify that. person's actually blind? 

A. 1: 1•ouldn' t have to verify. 

How do you 

If they can 

speak fine,• 'd introduce myself, and assist them 
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by guiding ibem by letting them take my arm. 

Q. s*rne --

A. -+ You cut out. 

Q. NtM we have a person in a wheelchair. We 

have a blind person. And we have someone like Mr. 

Fishman with a mental incapacity -- a cognitive 

disability. 
' 

Wh} is it different with his disability 

as opposed tc the other one as far as verifying the 

person's di~cbility and having an obligation to 

accomodate trat person if they needed help? 

Why is it dijferent. 

LOOMBA: Objection to form. You can 

answer. 

A. I~ all of the situations you just 

mentioned I rever said I had to verify anything 

with Mr. Fi~}man. I didn't verify anything 

either. By I•Y interaction, by his conversation 

with me, ok~~, and by the way he was able to speak, 

understand,: :nswer questions, interact, his body 

language. ,1d he didn't ask for any assistance. 

So, there foil, , I wouldn't have to verify if he was 

able to undE· stand and have interaction back and 

forth. 

Q. I !E i t you r op in i on th a t Mr . F i s h man ma de 
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up his disa~ility? 

A. I !don't have opinion on his personality. 

interaction lti i th him . 

Q. It other words, if he said he was 

disabled, he wasn't telling the truth according to 

you? 

A. If he said he was disabled, that's 

his claim a~c I'm not here to dispute that. 

Q. BLt you didn't agree with his claim? 

A. I I< on' t have to agree with it. It didn't 

interfere wti·h my -- with him or with what he was 

trying to c1Cl1 vey to me. 

Q. H.:' • disability is complete bullshit? Is 

that what y< 1 're saying? 

MJ LOOMBA: Objection. 

A. I I ever said anything. Nor did I curse. 

Q. Bh - - so you didn't think he was 

disabled. ' I t' you say he's still entitled to 

b e 1 i e v e h e ' i! d i s a b 1 e d ? 

A. 

form. 

Q. 

A. 

RI 1Jht. He's --

Mll,. LOOMBA: - - wait. Let me object to 

Go ahead. 

Wil , t was the answer? 

Hlia sallowed to claim he's disabled. 
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I 

not here to !dispute that or argue with him. 

Q. Bµlt you didn't accept it? 

lL It's not for me to accept or not. It 

didn't inteiliere with my ability to communicate 

with him or llis ability back to me to explain what 

he wanted t~ do. 

H• interacted with me on a normal basis 

of conversa~ion to have small talk, showing me text 

messages bet,een him and his daughter. He never 

asked for a~:istance. Therefore, his cognitive 

disability~ dn't have effect on my interview. And 

he never asl(1 d for assistance. So it's not my 

determinatitl1 whether he actually has a cognitive 

disability c: not. 

Q. Ye 1 stand by that testimony even though 

you previow~ y testified that Mr. Fishman told you 

that he had , difficult time sometimes with 

understandH., words while talking? 

A. 

Q. 

A. 

Q. 

Q. 

He didn't that day. 

w~, t did you say? I couldn't hear you. 

H~1 did not. 

LOOMBA: He said he didn't. 

HIE di dn' t? 

Mlh LOOMBA: He did not that day. 

Wiit e you able to count how many words and 
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phrases he Jhderstood or didn't understand? 

A. I wasn't counting my words. 

o. H¢~ do you know he understood everything 

you told hitj:t? 

A. B•cause he replied with intelligent 

answers. 

Q. car an intelligent person be disabled? 

M~. LOOMBA: Objection to form. 

A. I lcon't think intelligence has anything 

to do with cjsability. 

Q. Ytl just characterized the fact that he's 

able to ans~Er you intelligently despite the fact 

that he had c disability with his cognition. You 

just said th t. That's why I'm asking you. His 

intelligenc~ is a thing that shows that you're not 

disabled. J m just using your words. 

A. Y~, 're being argumentative and skewing 

what I'm sab ng, but I will still answer your 

question notrutheless. 

Wion he answered me he was articulate, 

answered qu~u tions, and didn't have any problem 

cognitively Understanding what I was saying or 

speaking hill!aHelf. 

s10 when I said that intelligence has 

nothing to icl1> with disability, I don't have to 
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characteriz• that, correspond, or not like that. 

Does that s~it your answer? 

Q. I~ other words, if he sounded --

A. -~ That's not what I said at all. I said 

he was able,lto have a normal conversation and 

interact pr~l~erly. If I asked him a question he 

would respotilc If he asked me a question I would 

respond. A~lc he would take my answer and ask me 

another question and have a perfectly normal 

interaction. Never said anything about 

intelligenc~ or anything. 

Q. He,e you ever spoken to someone with a 

mental disa~ 'lity? 

A. 

Q. 

I,'r sorry. I didn't hear your question. 

HE'e you ever spoken to someone with a 

mental disail:: lity? 

A. 

Q. H,-:, e you ever spoken to someone with 

D own ' s S y n d 11 < me ? 

A. 

Q. Hie e you ever spoken to someone that was 

able to s p eic but due to hearing issues did not 

pronounce t:1 ,eir words correctly? 

A. 

Q. D 1[ you ever speak with someone who has 
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cerebral patsy? Has difficulty using their vocals 

and mouth t~ speak? 

A. 

Q. If Mr. Fishman sounded how any of 

those perso~s with those disabilites sound when 

they speak, ~ould you still think he wasn't 

disabled? 

MF. LOOMBA: Objection to form. You can 

answer. 

A. Ce1 you rephrase that? I'm sorry. I 

didn' t unde!J: i tand. 

question? 

A. 

sounds. 

DEMIRAYAK: Can you read back the 

(»~lereupon, the requested portion is read 

back by the court reporter.) 

I clon't think it's necessary how he 

If he can enunciate the words properly, if 

he can -- w1j h cerebral palsy, motor skills are 

inhibited, a~,1t I can still understand what you're 

saying. It' 4loesn' t mean you don't have a 

disability, hut you're understanding what I'm 

saying and .. can understand what you' re saying. 

Q. W!cD 1 l d n ' t on the s i de o f c au t i on 1 e t ' s 

give an accc~1rrodation to make sure everything is up 

above board!' And, you know, I disagree with it but 

Lexitas Court Reporting 
800-678-0166 



(1) 

(2) 

(3) 

( 4) 

(5) 

( 6) 

( 7) 

(8) 

( 9) 

(10) 

(11) 

(12) 

(13) 

(14) 

( 15) 

( 16) 

(17) 

(18) 

( 19) 

(20) 

(21) 

(22) 

(23) 

(24) 

(25) 

[Page 129] 

December 1, 2023 

maybe it will make everything better. Just give 

the guy his:accommodation. Let's push it forward. 

You wouldn't do that? 

have given 

A. 

Q. 

A. 

umteenth 

Q. 

right? 

A. 

you, okay? 

questions. 

Appreciate : 

like a 

LOOMBA: Objection to form. He never 

? 

n though he wasn't disabled? 

ever said he wasn't disabled for the 

you never said he was disabled 

snot my opinion. I explained that to 

he record speaks for itse1f. 

DEMIRAYAK: I have no further 

hank you. 

LOOMBA: Thank you, Miss Palazzo. 

ereupon, the witness is excused.) 

ereupon, the deposition concludes 

at 1:15 p.m.) 

RT REPORTER: Mr. Loomba, would you 

f the tranocript? 

LOOMBA: Yes. We'll read and sign. 
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A C K N O W L E D G M E N T 

I fr ,ereby certify that having been 

f i r s t dl1~ y s w o r n t o t e st i f y t o the t rut h , I 

g a v e t h iE~ ab o v e t e s t i mo n y . 

I hJRTHER CERTIFY that the foregoing 

transcr bt is a true and correct transcript 

of the estimony given by me at the time 

and pla 1be specified hereinbefore. 

OFFICER LANE SCHLESINGER 

Subscribed and sworn to before me 

This day of 

------~~~----------------

Notary bublic 
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MADALENE PALAZZO, a Notary Public 

f New Jersey , do hereby 

at OFFICER LANE SCHLESINGER , the 

witness whose deposition is hereinbefore set forth, 

was duly s orn by me and that such deposition is a 

true record of the testimony given by the witness. 

I further certify that I am not related 

to any of the parties to this action by blood or 

marriage , 

outcome o 

my hand t 

nd that I am in no way interested in the 

this matter. 

WITNESS WHEREOF, I have hereunto set 

s 1st day of December 2023 . 

MADALENE PALAZZO, C.C . R. 

LICENSE NO . XI00119000 

NOTARY PUBLIC NO . 2447950 

COMMISSION EXPIRES 7/16/24 
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ERRATA SHEE~ 'OR: OFFICER LANE SCHLESINGER 

OFFICER ~-~'lE SCHLESINGER, b9ing duly sworn, deposes and 

says: I ~~•e reviewed the transcript of my 

proceediJ~ taken on 12/01/2023. Tho following 

changes ~~l necessary to correct my testimony. 

------------~~~ ------------------------------
PAGE LINE CHANGE REASON 

----1----1-t~ -----------------1--------------
----1----1-+~ -----------------1--------------
----1----I-T-------------------1--------------
----1----1-~-~-----------------1--------------
----I----I-T-------------------1--------------

----1----1-~-------------------1--------------
----1----1-~-------------------1--------------
----1----1-~-------------------1--------------
----1----1-~-------------------1--------------
----1----1---------------------1--------------
----1----1---------------------1--------------
----1----1-~-------------------1--------------
----1----1-~-------------------1--------------
----1----1-~-------------------1--------------
----1----1-~-------------------1--------------
----1----1-~-------------------1--------------
----1----1---------------------1--------------

Witn~ss Signature: ____________________ _ 

Subscribed ~Ix: d sworn to, before me 

this ___ da~ of __________ , 20 ___ . 

---------,-1--------
(NOTARY PUBtl:.IC) MY COMMISSION EXPIRES 
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